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STATE OF :HSCO::S IN CIRCUIT COiJRT uAHS COu,fl'Y 
BP..A.NCH 10 

HILLIN! A. i-lITCIiELL, 

Petitioner,	 :~~ORANDwi DECISION 

-vs- . 
Case No. 30 CV 6795 

HISCOl'iS IN DE7Ar-TIVJ::NT STATE Of WISCONSiN
OF REVENUE, DEPARTA~ENT Oi' R::V["IV:: 

___________ .._ ~	 ' .. __ .. ni1~;_~~~li~ wJ
.. _~::~:~:::: .. 
LEGAL DIVIS/ON ' 

This action involves a petition for t'1e rc;rielol of a decision 

of the Wisco~sin Tax ~ppea1s ~oITJuission (hereinafter COffiQission) 

decision dat2d October 21, 1980, iffirming the disallo"lance of 

•	 a retaiJ.er's discount claimed by petitioner pursuant: to Sectio~l
 

77.51(11)(c)5, Stats" for the tax'years 1974 and 1975 and the
 

di.sillloHance of a clai.m by petitioner that the sale of his busincs:,
 

in 1976 constituted an occasional sale which is not subject to
 

sales tax pursuant to Sectien 77.51(10)(a), Stats. Petitioner
 

c1aims that the decision of the Co;;]mission is based upon 8;1 in­

correct i.nteriJ1:12.tation of the la'.' and also constitues an action
 

outside the range of lliscrction delegated to it under la,,,.
 

o	 l'~arrative F3cts 

Until ScptctmQr of 1976 petitioner's business constituted 

placing coin-opcr.:lted amUSCITlcnt machines (such as juke bQ)~es, 

• 
pinball 1I!;;chincs, pool tables. bowli.ng [;:'lInes) in various cori'.acrcial 
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e· establi5hUl~nts under agt'eements vlith the proprietors that the 
,
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proprietors received a certain percentage of the gross receipts ( 

l· 

from the mac~ines. Petitioner collected the receipts from the 

machines, divideG the receipts with the proprietors, and was 

responsible for the maintenance and repair of the machines. 

Petitioner sold the business and all the macbines as placed in 

September of 1976 for $104,200.00. 

According to petitioner • \o}hen he purchased a machine, he 

paid a sales ta)( upon the purchase price. Subsequent to suc~ 

purchase, he claimed a credit for the. tax so paj..d as an offset 

agai~st the sales tax· otherwise due upon receipt fron: the machine. 

• The credit was claimed with respect to the receipts froQ the 

machines until such time as the entire sales tax paid upon the 

purchase thereof was recovered. The assessments for 1974 and 

1915 constitute a disallowance of such credits, and the assessment 

for 1976 constitute:> an assessment of sales tax ·upon the sales 

price of the business. 

Conientions of Parties 
. :.f/If4' 

Hith respect to the assessments for 197[, and 1975; it is· 

p~titionf~r's contention that the receif.lts from' the machin~"l 

con.:;tituted rental p;lymcnts for the usc thercof by the r,cneral 

public, anJ, because the ~achincs were purchased for resal~ via 

rentals, no sales tax was due upon the purchns~~thcreof,
 

Accordin:;;ly, petitioner \oJa:J entitled to the credits \·I;,ich
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 he claiQcd. It is respondent's contention that the receipts from
 

the machines 'constituted ?8YQcnt for services rendered by'petitioner ,. 
which are subject to sales tax and, therefore, petitioner-'s purchases " 

of the machines \Jere subject to sales tax. 

Wit:l l'espect to the 'assessment for 1976, it is petitioner's 

contention that the purchaser of the machines pur.chased same for 

rental and, therfore, no sales tax was due upon the sale thereof. 

It is respondent's contention that the 'purchaser bou3ht the 

machines to render a taxable service and, therefore, the sale 

thereof was subject to sales tax. 

Statu'tes Involved 

.'
 
Section 77.52(1). Stats., provides as follows:
 

"(1) for r.he privilege of selling,lei.lsinp" or 
renting tangible personal property, including 
accessories, components, attacrunents, parts, 
supplies and materials ett retail, a tax is 
'i~poscd upon all retailers at the ratc of 4% 

DE the gross receipts from the sale, lenne or 
rental of tangible personal property, including 
accessories, components, attachments, parts 
supplies and materials sold, leased, or rented 
at retail in this state." 

Section 77.52 (2), St,::::s. 1971, provides in p;:n:t as follov]~: 

"For t:1e privilcp,c of se11in[\, performing, or 
furnishing the services described under par. (a) 
at reto.il in this sto.te to consumers or u~;'~rs, 

a t<lX is imposed u,lon 0.11 pel'~;on:; sellinp" 
perfoTlninr: or fL1rnishin~ the ~;ervi"es at the 
rate of 4% of the ~ross receiptR from the sale, 
perforr.lo.nce or [urnishin~~ of the services. 

(a) The tax imposed hereia c.pplies to the followin:; 
types of services; 
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2. The sale of admissions to places of amusement,
 
athletic entertainment or recreational events or 
places and'tlle furnishing for dues, fees or other 
cons'iderations, the pd.vflegc of access- toclubs-or 
the-P-i:TvITe?';e-of having ~Ecess to ~ th~ ~ of 
al~lUSer.l(~nt, cntertainmcnt, atfiTetic 01' recreational 
devices or facilities." (Emphasis added). 

Section 77.51,' Stats., provides'itl part as fo1101-/s: 

"Section 77.51 Definitions. Except \.;'here the , 
context reCIuires othen-:ise, the definitions given 
in this section govern the construction of terms 
in this subchapter. 

,',* 
(10) 'Occasional sales' includes: 

., 
(a) Isolated and sporadic sales Q[ tan;ible 
personal property or taxable services where 
the infrequency, in re lation to ,the other 
circumstances, includin~ tIle sales pl'ice and 
the gross profit, support the inference ~hat 

the seller is not pursuing a vacation, occu­
pation or part-timcbusilleSS as a vendor of 
personal property or taxable services, No 
sale of ;111'/ tangible personal prope.:-ty or 
taxable service may be de~med an occasional 
sale i"'Iat- th-: time of such sale the seller 
llOlds or is'::''CJuired to hold a seller7Iierr.1it. 
(Empha~is added). 

," 

(11)(c)5. If a lessor of tangible personal property 
pu.:-chased such pl'operty before or afte.:- the change 
from a select:i.vc: to a lieneral sales tax 1..:11-1 'and re­
imc:>ur:;cu hi.s venuo!' for f;ale,; t:J" on the sale by 
such v0.nclor for sales ax on the sale by such vendor 
to him, the tax clue from [;ueh lessor OI", his rental 
re::eipL'; all and after September 1" 196'9, may be 
offset by a credit equal to, hut hot in excess of, 
th<3 tax othcrlvise clue on the rC!ltal receipts, frOl~ 
such property [or ,lhe rcportjn:-. period, The credit 

• 
sh ~ 11 e:{!-' ire \·,hen the CUIIIU 1a t i ve ren t:1l receipts 
hath before, on anu after September 1, 196~, e~ual 
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• 1­the sales price upon \-/hich his vendor paid sales taxes 
\--' 

to this state. Similarly, if a purc~aser of tangible 
personal property before or after such change has re­

.imburscd his vendor for sales tax on the sale to hi8 
and sU!lsequently, prior to making any usc of the 
property other than retention, demonstration, or' 
display I'/ilile ho Iding it for sale at-rental, Ir.akes 
a taxable sale of such propety,the tax due on such 
taxab Ie sale Day be offset by' the tax reirrlbursed, 
(E~phasis added). 

(24) !~itll.:_Lespect to the services covered by s. 
77.52 (i), no part of the chilr~~e'Tort:Ti'C"-scr--vicc 
maLh!: deemed LI sille or rcntill of tan;~ible_ versonal 

-- property." (Emphasis added). 

DECISION 

The issue in this case is not \-,hether the ;;,'ros5 receipts 

from petitioner's coin-operated amusement devices are subject 

to Wisco~sin sales tax -- the parties agree that sales tax is 

e:· due on t:1e gros[; receipts. Rather, the issue is whether that 

tax is properly imposed under Section 77.52(1), Stats., as rental 

receipts for the u~e of tangible personal property. or under 

Section 77.52(2)(a)2, Stats., as receipts for providing orie of 

the services which is subject to a -selective tax on specified 

services provided in this state. 

The si~nificance of the distinction is the followin~: 

If the tax on the gross receipts is imposed under Section 77.52 

(1), for rentol of tangible personal property, then ~he tax on 

those gr03s receipts can be offset a~ainst the sales tax paid 
.'. 

on the purc;.1ar;e for the machine under Section 77.51(1l)(c)5, 

Stats., (as clair.led by petitioner.). llov/ever, if the gross rcccipc::; 
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are taxed as a "service" under Section 77.52(2)(a)2, Stats .• ,,-, 

then such tax pursuant to Section 77.51(24), Stats., may nQt <:••	 
,. 

be offset ag:linst that sales tax paid at the time of the purchase 

of the machines (as determined by the Commission). 

The Finjings of Fact of the Commission, upon which the 

legal determination must rest, is the following: 

"2.	 During the period under revielV, the petitioner \vas 
doing business as I'htchell Vending Company, a sole 
proprietorship with its principal office in 
MenofTloniee Falls, ~lisconsin,' and held Hisconsin 
seller's permit No. 157976 issued to him'on i·fay 1, 
1970. 

• 
"3. During; the period under revie''', pctiU.oner I·las in 

the business of providing coin-.operated amusement 
devices (for example, juke box9s, pinball machines, 
pool tables, bowlinr, games, and othc~ coin-operated 
amusement devices) to business establishments, such 
as bOlVling alleys, bars and restaurants. Petitioner 
agreed Ivith the owners of the business establish:Jents 
·that in exchanbe for the privilege of locatin~ his 
equipment on their premises , the' OIVl1crs Ivould retain 
a percentage of the gross receipts of the equipment. ­
The percentages varied bctlvcen C\vners and types of 
business premises and did not appear to have had 
an established pattern. The-re vIas no testimony or 
evidence that any of the Gross receipts splitting 
arrnngements Hcre done by \Vritten agreement; 
testimonyuppears 1:0 imply that the arrangel:lent:; 
\Vcre verbally agreed ·to. Petitioner collected ~he 

rcceipts from his equipment, divided them "lith the 
o~mer!; of the business premises and Ivas responsible 
for the equipment's 1:l<1intenal1ce and rep.:Jir .. " 
(foi.nd ing 0 f Fac t No. 2 and .1-10. 3. Decis 1. 0-.1 3l1d Order 
of Conunissiol1 herein) 

These findings are not challen~ed by petitioner. 

In lig:1t of these findings. it is apparent that pct:i.tionel: 

Has providi!1g at ret.'1il to the patrons of the establishments. into 

which he ~as able to place his machines, the privile~e of the use 
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of entertainm~nt devices. Section 77.52(2)(0)2, Stats. Sec 

also, TelemaeK Co./ Inc. v. Dept. of Taxation, 28 Ilis. 2d 637 

'-,(1965). ;.lhile petitioner's business relations l:light have been 
'J' 

structured as rentals so 8S to yield perhaps a different con­

elusion, the Court is bound on review by the description of those 

business relations ~,hich petitioner'himself ~ave under questioninf, 

by the De?artment of Revenue's attorney, as reflected in the 

COirli1lission's Findings of Fact. 

The Comnission' s interpretation of Section 77."52 (2) (a) 2, 

Stats., under the facts in this case makes unnecessary the meta­

physical inquiry of \~hcn a patron has purchased 
) 

merely the EE!-vilcr.;e 

of access to a machine as opposed to purchasing the actual access 

to the machine, or \olhen the purchase was of the privilege of the 

use as opposed to the purchase of the actual use of .the machiae. 

This inqui.ry might depend on Vlhether the patrOh llsecl a token or 

his or her own coin; or upon vlhether the patron stayed to listen 

to the jukebox or left before the record had finished playin8; or 

upon'Vlhether the device is an active, participatory activity (such 

as a target shoot) or a passive activity such as listening to a 

jukebox. None of these considerations, however, change the nature 

of the busillCSS scevicc provided by tile ~ctilioner, who placed and 

maintained the devices in UlQ estD.blishrl1el1Ls. thereby giving acce~s 

thereto to both the business propreitor Dnd public pitrons . 
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CONCLUS IOl'l 

" 
,.I I cortclude that the responJent COi:unission cor-rectly deter-
I 

mined that a sales tax on the gross receipts from petitioner's 
,. 

~musement devices was imposed under Section 77.52(2)(a)2, Stats. 
',L 

I conclude f'.lrther that. the Conllaission correctly deterl;lined that
 

since petitioner held a seller's permit at the time he sold the
 

business in 1976 and since the business was apparently to ,be
 

continue,! in 'the same fashion by the nel-l o"mer, that the trans­

action did not qualify as an occasional s~le under Section 77.51
 

(lO)(a), Stats.
 

ORDER 

For the reasons stated above, and based on the entire record

• herein, the decision of the Hisconsin Tax Appeals Corili,;;ission dated 

October 21, 1980, is hereby affirmed. 

IJ,', -rLDated this tJ,." day of November, 19tH., 
BY THE COURT: 

,~/~ i.~
')h(L-':~~:? ::1z /~./..(.J fJ /j

7A-n-7-,e~1'a--'.-i'I~)'" IJartdt, JUdge 
Circuit Court Branch 10 
Dane County, Wisconsin 

cc: Lawrence Trebon 
(..-P-.	 ThOi:lClS ereenm III
 

Ewald L. Hoerke, Jr.
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