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STATE OF WISCONSIN CIRCUIT CQURT DANE COUNTY
Brarch ©

Fetitioner,
MEMORANDUM LDECISION
V. AND ORDER
Summary Judcment)
WISTONSIN LEPARTMENT OF REVEINUE,
Case NM0.S6-CV-2735
Respondent

Patitioner éppezls to this Court for judicial review,
pursuent to sec., 227.53, Stats., of a decision of the Tax Appezls
Commission” issued on Octcber 28, 1994, The Commission granted
Resoondent’s motion for summeary judgment in thzt administretive
proceeding. Petitioner claims thazt the Commission erroneously

interpreted sec. 77.521(2)(a)l, Stets., and zlsc that this statute

or

Fh

is unconstitutionzl., Fetitioner and Respondent both move

summary judgment.

I. REVIEW QF THE RECORD

Petiticner is a Wisconsin corporacion in the busiress cf
developing and selling time-share condominium units zt the
Telemark Resort complex near Cable, Wisconsin. On January 11,
199¢, Respondent issusd an assessmeni of sales and use tax
against Petitioner for $481,958.70 including tax, interest, and

penalties, for seles of units in the vears 19€3 through 1882,

(- . ..
Hereafter, “the Commissicn.”




The assessment against Petitioner included a credit of $9,627.00,

Wizl constlituted 2 refund of U= izel estale CraznsSrier ree paid

th

by Petitioner on seéles of those time-share units which were

designated by Petitioner as “flsnxible use period” unit

n

tvio categ;ries: 1} units with ¢uzrznte=d use periods, ancd 2}units
with flexible use pericds. The largest portion cf the tex
éssessment was agalnst Petiticoner’s sales of the “flexible use
periocd” time~-share units. Sales and use tax were noet assessed
acainst the sale of the “guareniteed use period” units.

The difference between these two types of time-share units
lies in the way they mey be used by their owners. Ownesrs of the

“guaranteed use period” units ere entitled toc the “exclusive use,

pocssession, and occupeancy of a Unit during the specific Unit

. Tax Rppeals

Commission, Docket No. 84-5-223 zt 3, (October 28, 199g)
(emphasis added). Owners of “flexible use period” units are

“entitled to exclusive use, possession, and occupancy of a

unit...pursuant to a reservation executed bv or on bhehalf of the

Management firm.” Id (emphasis added). However, in order to
occupy a flexible use period unit, the owner must mzke a
reservation not more than 210 days in advance and not less than
30 days in advance. If a flexible use period unit owner faziled
to make such a reservation, thi¢" owner was in danger cf losing

their right to the occuvancy ¢f & unit fcr & waek.




A beginning date of occupanrcy, and a unit number were
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However, ths desds z2lso state thzat the ownership of these units

is subject to the Telemark Rules thet explicitly provide that
flexible use pericds co net come with any guarantee of z specific
unit at & specific time. Petitioner and Fespondent have

stipulated before the commission that the flexible use pericd

units in qguestion are time-share units &s defined sec. 707.02

II. APPLICARLE WISCONSIN STATUTES
77.52 Imposition of retell seles tex

(2) For the privilege of selling, performing or furnishing
the services described under par. [(a) at retail in this
state to consumers or users, a tax is imposed upon all
persons selling, performing or furnishing the services at
the rate of 5% cof the gross receipts form the sale,
performance or furnishing of the services.

(a) The tax imposed herein applies to the following types of
services: ‘

1. The furnishing ¢f rooms or lodging to transients by
hotelkeepers, motel operators and other persons furnishing
accommodations that are available to the public,
irrespective of whether membership is required for use of
the accommodations, including the furnishing of rooms or
lodging through the sale of a time-share property, &s
defined in s. 707.02 (32), if the use of the rooms or
lodging is not fixed at te time of sale as to the startin
day or the lodging unit. In this subdivision, “transient
means any person residing for a continuous pericd of less
than one month in & hotel, motel or othsr furnished
accommodations availlable to the public.




707.03 Status of time-share estsates
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{2) Each time-sh zll purposes

&
a separate estate

70.03 Pefinition of real property
“Rezl property”, “rezl e e land”, when used in
chs. 70 to 76, 78 and 79, include not only the land
itself but &ll buildings and improvements thereon, and

all fixtures and rights and privileges appertaining

thereto, except that for the purpose cf time-share
property, as defined in s. 707.C2 ({32), rezl property
does not include recurrent exclusive use and occupancy
on & periodic basis or other rights, including, but not
limited to, membership rights, vacation services and
club memberships.

ITI. STANDARD OF REVIEW

This court reviews the record of the Tex Appeals Commission
decision cf October 28, 19%%6 on Docket No. 94-5-223, pursuant to
sec. 227.53, Stats. This Court does not defer to the findings of
the Commission on any questions of law in this matter, as this is
2 case of first impression in Wisconsin.

Both parties have moved for summary judgment, and there
are no genuine disputes as to material facts, so the court
considers the record in light of the standard as set forth in

rems_v, B . 87 Wis. 2d 332, 338-39 (1880).



iv., CONCLIJSTIONS OF LAW

MigSLOn LOorrectay Il Csrpreteg angd ADpiled sec, 77,52
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Fetiticner’s correctly assert that “a tex can only be
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imposzd by clear and express lancuage, and all ambiguities as to

licapliity of the tax must be rescolved in faver of the
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person upon whom the téx i1s sougnt to be imposed.” Keliasch v,

dameny, 102 Wis. 2d 552, 561 (1981). However, the Court zgrees
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with the Commission that Fetitioner’s sales of flexible use

period time-share units fells within the clear and express
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anguaye of sec. 77.52 (2)(a)l, Stats.

M

Fetitioner's sales of these units meets all the required
elements of sec. 77.52 (2)(a)l, Stats., in crder for Respondent
to impcse the tex. First, these units were available for sale to
the generzl public. Second, Petitioner furnished rooms or
lodging through the sale of time-share property, and the use of
the rooms or lodging was not fixed et the time of sale as to the
starting day, because of the language on the deed stating that
ownersnip is subject to the “Telemark Rules”. Third, and
finally, the sale of the time-share units at issue was to
transients as defined in this statute, because the occupancies
sold were for periods of only a week at a time.

Petitioner argues that time-share units &s definad by sec.

707.02 (32), Stats. are reel property, &and tharefore cznnot bs
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subject to sales tax. Appare




sec. 707.03 (2), Stats., and sec. 70.03, Stats., as to the status
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2rm oof time-sh ty. Petitionzsr has
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procduced an @ffidavit cleiming tha e units have been subject
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to an annuel property tax. Vcrcanz Rff., para. 4. Despits this,

lexible us riod uvnits clearly fell)l within the purview of
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sec. 77.52 (2)({e)1l, Stzts., impcsinc & tax on these szles.

Therefore, this Court affirms ths Commission’s ruling on this
issue.

o

Sec, 77.52 (2y({aY]1, Stats. ¥Withstands Petitioner’s Chellenge
its nstitutil litv under the Fausl Protection an
Uniformitv of Texetion Clauses.

Respondent clzims that thes issue of the constitutionality of
sec. 77.52 (2)(a)l, Stets. 1is rnot properly before this court
because the Commission made no findings on this issue in the
prior administrative proceeding. However, in administrative

proceedings, & party may reserve constituticnal claims for én

appeal to the circuilt court. Hcgan v, Musolf, 163 Wis. 24 1, 22
(1991). This Court now considers Petitioner’s constitutionel
claims.

Petitioner realizes that there is & “strong presumption that
legislative enactments are constitutionel, and that the burden on
one asserting the unconstituticnelity of a properly enacted steate

is heavy indeed.” Simanco V. Dewpartmeni of Rewvgnue, 57 Wis. 2d
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ted that:
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47, 54 (1972). The Simancg court further st
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constitutionelity is strongest. The courts have given
recognition to the essen-iality of taxation in
. R

ea sccisty, and thers is implicit
recognition in judici 2CZisions that tne principle of
abscolute egueality end cormplete congruity of the
treatment of classificaticns is impossible and must be
sacrificed in the interzsts of preserving the
governmental furction.
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unconstitutionality beyond a rzasonable doukt. Department of

Revenue v. Moebiusg Printing Co., B89 Wis. 24 €10, 625 (1979).

1. Egusl P Lon 2US

Petiticoner claims that sec. 77.52 (2)({a)l, Stats. vigclates

ﬂl

the Equal Protection clause of the Fourteenth Amendment of th
United States Constitution, and its Wisconsin equivzlent in
ert. I, sec.l of the Wisconsin Constitution. In considering the
constitutionality of tax statutes under the Eguazl Protection
Clause, courts are bound only to determire whether the statute is
capriclous or arbitrary in its classificetions._ Simanceo, 57 Wis.
2d at 56. The challenger must prove, first, that the
classification is arbitrary, end second, that the classificaticn
“has no reasonable purpose cor relationship to the facts or a
justifiable and proper state policy.” 1Id. at 57. Petitioners
fail to prove that sec. 77.52 (2)(a)l, Stats. is faulty on either

basis.

The sales tax is imposed on all time-shars units in
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produces no evidence showing that it alone 1s injured by this

S & legirimate staiz
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statute. Ralsing revenis Inr
purpose, and this statuZe was promulgated in furtherznce of that
end. This Court finds that sec. 77.532 (2)(a)l, Stats. does not

violate the Eguel Protsction Clzuss.

2.Uniformity Clause

The uniformity clause provides that “[t]he rule of taxaticn
shall be uniform.” Wis. Const. ert VIII, sec. 1. The initizl
guestion for review of z stetute under the uniformity clause is
whether that statute is subject to the clause. Wisconsin case
law interpreting the unifeormity clause has esteblished that

“privilege taxes eare not direct taxes on property and are not

on

subject to the uniformity rule.” o Y. rel La Fol , 8
Wis. 2d 94, 106 (1978). This Court finds that the szles tax
imposed by sec. 77.32 (2)({a}l, Stats. is not & direct tax on
property.

Direct taxes are ad valcrem taxes based on assessments cof
the value of real property. The tax at issue in this case is not
based on the value of property as zssessed by some governmental
authority, but rather upon a percentage of a contractual price as
pargained between a buyer and & seller. Petitioner has feailed to
establish that the tax imposed by sec. 77.52 (2)(a}l, Stets. is &
direct tax subject to the unifu-mity cleause; thus the tax cdoss
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In sum, this Court &ffirms the Comuission's decision as ta

The Tall 250 TTMTNT DursSusnt Toooo €2 DViztl, Chato. , s
fincs tnet s=.. 77.52 (2i{eil, Szazts., 1is constitutiornel
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tne Motion for Summary Jucdgnen
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IT IS E
the Petitioner in the above-czaptionsd matfer are DENIED end th
Motion for Summary Judgmsnt of the Respondent in the above-
captioned mannsr 1s CGRANTED, and the Ruling end Orcer of the
BAppeals Commission is AFFIRMED.
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Dated, at Madison, Wisconsin, this 2&# dey of July, 1997,

EY THE COURT

Richard J. Cé&llYeway, Judge
. .y N .
Circuit Court, Branch & _
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cc Bttornev Catherine M. Tcvle (Fatitficgnerxr!
Bttorney I. Thomas Cresron IIl (Rezplniar




