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ST~rE OF WISCONSIN CIRCUIT COURT D.lI.HE COUNTY
 

Brar.ch 6
 

~E:":::~·:.:·.?:-: DEVE~OP~';E:NT, INC., 
'" 

Petitioner, . 

~,ENORANDljM DECISION 
.

p.ND OP.DE?" . , . 
(Summery l,Juci~.cr.t) \ ,~ . 
Case No.96-CV-2795 

Respondent 

•

Petitioner appeals to this Court for judicial review, 

purs~a~t to sec. 227.53, Stats., of a decision of the Tax Appeals 

Co:n:nission: issued on October 28, 1996. The Commission granted 

Respondent's motion for su~"ary judg~ent in that administrative 

proceedina. Petitioner claims tha: the Commission erroneously 

interpreted sec. 77.52 (2) (a) 1, Stats., and also that this statute 

is unconstitutional. Petitioner and Respondent both move for 

summary judgment. 

I. REVIEW OF THE RECORD 

Petitioner is a Wisconsin corporation in the busi~ess of 

developing and selling time-share condomini~~ units at the 

Telemark Resort complex near Cable, Wisconsin. On January 11, 

199~, Respondent issued an assessment of sales and use tax 

against Petitioner for $481,958.70 including tax, interest, ana 

penalties, for sales of units in the years 1988 through 19~2. 

I E..::reafte.r, "th.:: Cor..missio:1." 
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The assessment against Petitioner included a credit of $9,627.00, 

by Petitioner on sales of those ti~e-share units which were 

designated by Petitioner as ~flexible use periect° unit5. 

Petitioner's sales of time-s~~re units can be classified in 

two categories: 1) units with g~2=anteed use periods, an~ 2)units 

with flexible use periods. The largest portion of the tax 

assessment was against Petitioner's sales of the "flexible use 

periodo time-share units. Sales and use tax were not assessed 

against the sale of the ~guaranteed use periodo units. 

The difference between these two types of time-share units 

lies in the way they may be used by their owners. Owners of the 

~guaranteed use periodo unit~ are entitled to the ~exclusive use, 

•	 possession, and occupancy of a Unit durina the sDocific Unit 

Weeks identified in tho Durches", eareemenr.o Tax l'.ppeels 

Commission, Docket No. 94-5-223 et 3, (October 28, 1996) 

(emphasis added). Owners of ~flexible use periodo units are 

~entitled to exclusive use, possession, and occupancy of a 

unit ... Dursuant to a reservation exec\lted bv or on bohalf of the 

Management firm." l.Q. (emphasis added). However, in order to 

occupy a flexible use period unit, the owner must make a 

reservation not more than 210 days in advance and not less than 

30 days in advance. If a flexible use period unit owner feiled 

to make such a reservatio:1, thc:"': OW:1e:- \-i2S in danger of losing 

their right to the occilpancy of c. iJn':'~ fer a. ',·:-2ek . 
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A beginning date of occupar.cy, and a unit number \.Jere 

However, the deeds also state th~t the ownership of tt:ese units 

is subject to the Telemark Rules that explicitly provice that 

flexible use periods do not come ~it~ a~y guara~tee of a specific 

unit at a specific time. Petitione~ and ~espo~dent have 

stipulated before the comrnission that the flexible use pe::iod 

units in question are time-share units as defined sec. 707.02 

(32), Stats. 

II. APPLICFPLE WISCONSIN STATUTES 

77.52 Imposition of retail sales tax 

• 
(2) For the privilege of selling, performing 0:: furnishing 
the services described under par. (a) at retail in this 
state to cons~~ers or users, a tax is imposed upon all 
persons selling, performing or furnishing the services at 
the rate of 5% of the gross receipts form the sale, 
performance or furnishing of the services. 

(a) The tax imposed herein applies to the following t:~es of 
services: 

1. The furnishing of rooms or lodging to transients by 
hotelkeepers, motel operators and other persons furnishing 
accommodations that are available to the public, 
irrespective of whether membership is required for use of 
the accommodations, including the furnishing of rooms or 
lodging through the sale of a time-share property, as 
defined in s. 707.02 (32), if the use of the rOO!7\S or 
lodging is not fixed at te time of sale as to the starting 
day or the lodging unit. In this subdivision, "transient n 

means any person residing for a continuous period of less 
than one month in a hotel, motel or other furnished 
accommodations available to the public . 

" i 
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• 707.03 Status of time-share estates 
, " 
I . 

(2) Each time-shere eS~cte cons~itu~~3 for all purp0ses "I 
i separate estate in real property. 

70.03 Definition of real property 

\'Real property", "real esta:e'/ and \'land", w~en us~c in 
chs. 70 to 76, 78 a~d 79, i~cl~de not only the land 
itself but all buildings and improvements thereon, and 
all fixtures and rights and privileges appertaining 
thereto, except that for the purpose of time-share 
property, as defined in s. 707.02 (32), real property 
does not include recurrent exclusive use and occupancy 
on a periodic basis or other rights, including, but not 
limited to, membership rights, vacation services and 
club	 memberships. 

III.	 STP~DP~D OF REVIEW
 

This court reviews the record of the Tax Appeals Commission
 

•	 decision of October 28, 1996 on Docket No. 94-S-223, pursuant to 

sec. 227.53, Scats. This Court does not defer to the findings of 

the Commission on any questions of law in t~lis matter, as this is 

a case of first impression in Wisconsin. 

Both parties have moved for s~~mary judgment, and there
 

are no genuine disputes as to material facts, so the court
 

considers the record in light of the standard as set forth in
 

Grams v. Boss, 97 Wis. 2d 332, 338-39 (1980).
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IV.• -;:"\.:.. ' 

CONCLUSIONS OF LAW 
,

,":-, 
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Fetitioner's correctly assert that "a tax can only be 

i:npose::: by clea.r a::.d express langua.ge, and all arnbiguitie.s cs to " 

the a~;~:c2Qility of the tax must be resolved in favor of the ,1

person upon ~hoD the tax is sought to be imposed." Kclla~ch v. 

F.dame.nv, lO~ ~\iis. 2d 552, 561 (1981). HOy,rever, the Court a.grees 

with the Co"~ission that Petitioner's sales of flexible use 

period time-share units falls within the clear and express 

langua:;re 0: sec. 77.52 (2) (a) I, Stats. 

Petitioner's sales of these units meets all the required 

elements of sec. 77.52 (2) (a)l, Stats., in order for Respondent 

the general public.• to impose the tax. 

Second, Petitioner furnished rooms or 

First, these units were available for sale co 

lodging through the sale of time-share property, and the use of 

the rooms or lodging was not fixed at the time of sale as to the 

starting day, because of the language on the deed stating ttat 

ownership is subject to the "Telemark Rules". Third, and 

finally, the sale of the time-share units at issue was to 

transients as defined in this statute, because the occupancies 

sold were for periods of only a week at a time. 

Petitioner argues that time-share units as defined by sec. 

707.02 (321, Stats. are real property, and therefore C2nna: be 

subjec".: to Sales tax. F.pparently, there is 5C:~~·2 cc:::lict hE:~·.·iee!-: 
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sec. 707.03 (2), Stats., and sec. 70.03, Stats., as to the status 

• ot th:.s pc.rtlc~l~.~ 1:-:;::.: or tirr.e-shc::e property. Petltior:.er has 

produced an affidavit claiming that these units have been SUbject '" 

to an annual property tax. Vcrtanz Aff., para. 4. Despite this, 

:he flexible use period cnits clearly fall within the purvi€~ of 

sec. 77.52 (2) (a) 1, Stats., i..-,pcsi"g a tax on these sales. 

Therefore, this Court affirms the Co~~ission's ruling on this 

issue. 

s. Spc. 77.5? (?) (a\l, Stats. "h:-hs:-ands Petitioner's Challen.:;p 
[0 its Constitljtionalitv under the Eouel Prot<"ction and 
Uniformitv of Texation Cl~uses. 

Respondent claims that the issue of the constitutionality of 

sec. 77.52 (2) (a) 1, Stats. is not properly before this court 

• because the Coa~ission made no findings on this issue in the 

prior administrative proceeding. However, in aci.rninistrative 

proceedings, a party may reserve constitutional claims for an 

appeal to the circuit court. Ecaan v. Musolf, 1'63 Wis. 2d 1, 22 

(1991). This Court now considers Petitioner's constitutional 

claims. 

Petitioner realizes that 1:here is a "strong presumption that 

legislative enactments are constitutional, and that the burden on 

one asserting the unconstitutionality of a properly enacted state 

is heavy indeed." SimancQ v. D~J?rtmen;- of RCvenll c , 57 ~·:is. 2d 

47, 54 (1972). The Sirnanl,() COL..:'': further stat~d that: 

• 
[Wlhere a tax measure is i~v01~·ed, th~ D~~su~~tj.on o~ 
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constitutionality is strongest. The courts have given 
recognition to t~e esse~:iality of taxation in 
preservlng all c=de=ed sc::ecy, and there is l~p~icit 

recognition in Judicia: ~~=isiorlS that the p~i~c:ple of 
absolute equality and co~~lete congruity of the 
treatment of classifications is impossiDle and must be 
sacrificed in the interests of preserving the 
governmental fu~ction. 

Petitione!' has the Gu:·c..;;:-: 0: establis:-~i.r:g [r:e 5tc~ute' s 

. I 

I' 

unconstitutionality beyond a reasonable doubt. Dpoartmpnt Qf 

Revenue v. l-!QebillS Printino Co., 89 [dis. 2d 610, 625 (1979). 

1. Eoual Protection Clause 

Petitioner claims that sec. 77.52 (2) (a) 1, Stats. violates 

the Equal Protection clause of the Fourteenth p~endme~t of the 

• constitutionality of tax statutes under the Equal Protection 

United States Constitution, and its Wisconsin equivalent in 

art. I, sec.l of the Wisconsin Constitution. fn considering the 

Clause, courts are bound only to determiDe whether the statute is 

capricious or arbitrary in its classificetions. Simanco, 57 Wis. 

2d at 56. The challenger must prove, first, that the 

classification is arbitrary, and second, that the classification 

"has no reasonable purpose or relationship to the facts or a 

justifiable and proper state policy." .ld..... at 57. Petitioners 

fail to prove that sec. 77.52 (2) (a) 1, Stats. is faUlty 0:1 either 

basis. 

The sales tax is imposed on all time-s~~re units in 

Wisco~sin that do not have a fixed startillg ~:te. Petit~o~er 

•
 



statute. " 
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•
produces no evidence showing that it alOlle is inju~ed by this 

'.' . 
'" 

purpose, and this statu~e was promulgated in fu~therance of that 

end. This Court finds that sec:. 77.52 (2) (a) 1, Stats. does not 
, " 

violate the Equal Protecti~n Cla~se. 

2.Uniformitv Clause 

The uniformity clause ~rovides that "[t]he rule of taxaticn
 

shall be uniform. n Wis. Canst. art VIII, sec. 1. The initial
 

question for review of a statute under the uniformity clause is
 

whether that statute is subject to the clause. Wisconsin case
 

law interpreting the uniformity clause has established that
 

"privilege taxes are not direct taxes on property and are not
• subject to the uniformity rule. n State ex. reI La Follette, 85, 

\'lis. 2d 94, 106 (1978). This Court finds that the sales tax 

imposed by sec. 77.52 (2) (a)l, Stats. is not a direct tax on 

property. 

Direct taxes are ad valorem taxes based on assessments of
 

the value of real property. The tax at issue in this case is not
 

based on the value of property as assessed by some gover~~ental
 

authority, but rather upon a percentage of a contractual price as
 

bargained between a buyer and a seller. Petitioner has failed to
 

establish that the tax imposed by sec. 77.52 (2) (a)l, Stats. is a
 

direct tax subject to che unif0~mity clausQ; thus the tax ~oes 

•

not violate the uniformity cla~se.
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In sum, Lr.is Court 2.ffirr~ls the Com:nission' 5 decis.i..on as to 

• ._-_.'- ..... , ..... ~ .. -....... - .... 
"'- :---_ .......... <....-

, . 

fines tnet S·:= ..·. 7-:.52 (2) (c.:ll, 5:2.;:5., is cor:.s:iLct.iol.2.1. 

o R D E F.
 

the Petitione~ in the above-captioned matter are DENIEJ and the 

Motion for SUP,2ary Judgment of the Respondent in the aoove

captioned mcnr.~r is G?-F~'JTE!), and the Rul ing end O.:cer of the TeX 

•
Appeals Commission is AFFI~~ED. 

l~ 

Dated, at Hc.disOD, ~visconsin, this :J;? day of July, 1997. 

BY THE COURT 

(j)--c~J }Qc~i" 
Ric~ard J. C~~~Y, Judge 

Circuit Cou~t, Branch.--------_6 
... 

cc: AEtorney C2the~ine 11. ~cyle (Fetitio~e~l 
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