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This opinion is su;l;}ect to further editing and
modification. The' final version will appear
in the bound volume of the official reports.
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REVIEW of a decision of the Court of Appeals. Reversed.

11 DONALD W. STEINMETZ, J. The issue in this case 1is
whether a boat 1leased by La Crosse . Queen, Inc. to Riverboats
America, Inc. was used primarily in interstate commerce so as to
exempt the gross receipts from said lease from sales tax pursuant
to Wis. Stat. § 77.54(13)! for the years from 1989 through 1991.
Because we find that the La Crosse Queen was not engaged in

interstate commerce during this time, we hold that La Crosse

! Wis. Stat. § 77.54(13) exempts from taxes "[t]he gross
receipts from the sales of and the storage, use or other
consumption in this state of commercial vessels and barges of 50-
ton burden or over primarily engaged in interstate or foreign
commerce or commercial fishing, and the accessories, attachments,
parts and fuel therefor.™
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Queen, Inc., was not entitled to the tax exemption provided
pursuant to Wis. Stat. § 77.54(13).

92 On October 14, 1892, the Department of Revenue
{"Department”) 1issued an assessment of sales taxes against the
taxpayer on the gross receipts from the lease payments. The
taxpayer appealed, claiming that such gross receipts are exempt
under Wis. Stat. § 77.54(13), since the La Crosse Queen has a
burden of over 50 tons and is primarily engaged in interstate
commerce. The Tax Appeals Commission ("Commission") and the Dane
County Circuit Court, the Honorable Michael B. Torphy, both held
that La Crosse Queen, Inc. was not entitled to the exemption
because it was not engaged in interstate commerce. Having
concluded that .La Crosse Queen, Inc. was not engaged 1in
interstate commerce, neither the Commission nor the circuit court
proceeded to address the issue of whether it was “primarily”
engaged 1in said commerce. The court of appeals reversed the
circuit court decision on -the grounds that the taxpayer was
engaged in interstate commerce, and remanded the case to the
Commission to determine i1if the taxpayer was "primarily" engaged

in interstate commerce. La Crosse Queen, Inc. v. Wisconsin Dept.

of Revenue, 201 Wis. 2d 537, 549 N.W.2d 261 (Ct. App. 1996). We
now reverse the court of appeals’ decision.

13 During the years in issue, 1989 through 1991, the
taxpayer was the owner and lessor of a boat known as the
Lz Crosse Queen IV (“La Crosse Queen”}. The boat, an excursion
paddie wheeler. exceeding 50 tons, was leased to a related

corporation, Riverboats America, Inc., for the purpose of
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providing sightseeing and dinner cruises exclusively on the
Mississippi River. The bhoat 1is operated under Interstate
Commerce Commission ("ICC") authority number WC-1172 which was
transferred to taxpayer in 1975 when the boat was purchased from
Roy A, Franz and the business was purchased from his corporation,
Big Indian Boat Lines. The taxpayer notes in 1its brief that
until the time cf deregulation, the vessel was required to file
tariff charges with the Interstate Commerce Commission.

94 The previous owner of the boat, Mr. Franz, had
challenged the imposition of the sales tax on 1its sales of
tickets for the cruises on the Mississippl claiming, among other
things, that the sales tax resulted in an unconstitutional burden
on interstate commerce. In an opinion authored by Dane County
Reserve Circuit Judge, George R. Currie, the court held that the
sales tax did not burden commerce because no interstate commerce

was involved in Franz's operations. Franz v. Wisconsin Dept. of

Revenue, Case No. 159-122 (Dane County Cir. Ct., July 30, 1979).
95 The taxpayer's president, Linda Sayther, conceded that
her method of operation and its purpcse during 1989, 1990, and
1991 was "basically the same" as that of Roy Franz, her
predecessor. Thus, according to the La Crosse Queen's president,
the primary purpose of the La Crosse Queen's operation during the
period in gquestion was recreation, entertainment, and dining.
The cruises on the La Crosse Queen were advertised as one and
one-half hour cruises on the Mississippi River. It is not

contested that during her excursions from 1989 through 1991, the
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La Crosée Queen crossed between Wisconsin and Minnesota waters on
the Mississippi River.

96 The La Crosse Queen's passengers are individuals and
groups from Wisconsin and other states. On her northern trip,
the La Crosse Queen loads at a wharf in La Crosse, travels up the
river several miles to the lock and dam north of the I-90 bridge,
turns arocund, and returns to the same wharf in La Crosse. Since
there are no facilities where the La Crosse Queen can dock on
elther her northern or southern trip, the passengers never
disembark until their return to the wharf in La Crosse. Thus,
all passengers embark and disembark at the same dock in
La Crosse, Wisconsin.

7 "Whether a person is engaged in interstate commerce is
a question of law, and we review questions of law de novo.”" Town

of LaPointe v, Madeline Island Ferry Line, Inc., 179 Wis. 2d 726,

736, 508 N.W.2d 440 (Ct. App. 1993} (citation omitted). This
court may substitute our judgment for that of the Commission.

See Frisch, Dudek & Slattery, Litd. v. Wisconsin Dept. of Revenue,

133 Wis. 2d 444, 446, 396 N.W.2d 3535 {(Ct. App. 1986), citing

Department of Revenue v. Milwaukee Refining Corp., 80 Wis. 2d 44,

48, 257 N.W,2d 855 (1977). However, this court will accord due
weight to an agency decision where the agency possesses
particular expertise in an area of law. See id. In the case at
bar, the Commission possesses no special expertise because it has

faced the task of interpreting the term "interstate commerce” 1in
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light of Wis. Stat. § 77.54(13) on only one previous occasion.?

Therefore, we owe the decision of the Commission no deference.

98 Tax exemption statutes "are toc be strictly construed
against the granting of the same, and the one who claims an
exemption must point to an express provision granting such
exemption by language which clearly specify the same, and thus

bring himself clearly within the terms therecf."” Ramrod, Inc. v.

Department of Revenue, 64 Wis. 2d 499, 504, 219 N.W.2d 604

{(1974), citing Fall River Canning Co. v. Department of Taxation,

3 Wis. 2d 832, 637, 89 N.W.2d 203 (1958); Comet Co. v. Department

of Taxation, 243 Wis. 117, 123, 9 N.W.2d 620 (1943). Doubts are

to be "resolved against the exemption and in favor of

taxability.” Revenue Dept. v. Greiling, 112 Wis. 2d 602, 605,

334 N.W.2d 118 (1983), citing First Nat'l. Leasing Corp. V.

Madison, 81 Wis. 2d 205, 208, 260 N.W.2d 251 (1977).

95 The United States Supreme Court in Cincinnati P., B.,

S.& P. Packet Co. v. Bay, 200 U.5. 179 (1805) held that a

contract governing a towing and barge business befween various
points in the state of Ohio did not involve interstate commerce
simply because the boats "might sail over soil belonging to
Kentucky in passing between two Ohic points.” Id. at 183.
Likewise, the passengers 1in the instant case who embark and

disembark at the same point in Wisconsin are in no way involved

2 see Washington Island Ferry Line, Inc. wv. Dept. of

Revenue, Wisconsin Tax Appeals Commission, Nes. 91-5-126, 91~S-
385 {March 16, 1993), aff'd, Wisconsin Tax Reports, CCH 9 400-029
(Dane County Cir. Ct., December 4, 1993).
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"with commerce among the states" simply because they might sail
over Minnesota waters during their excursion.

910 When the taxpayer's beoat picks up passengers at the
wharf in La Crosse for the purpose of an excursion cruise either
up or down the Mississippl River and then returns them to the
same wharf in La Crosse, it is not conducting interstate commerce
or interstate business. Although the La Crosse Queen CcCrosses
over 1into Minnesota waters, there 1is no commerce or business
carried on between Wisconsin and Minnesota as a result of the
excursion cruises. The people who use the taxpayer's boat are
not using it for the purpose of being transported from Wisconsin
to Minnesota, but rather for the purpose of recreation and
entertainment.

911 The court of appeals and the taxpayer in this case rely
on several cases in support of the contention that the La Crosse
Queen was engaged in interstate commerce during 1989, 1990, and
1991. These cases are all readily distinguishable from the case

at bar.

912 In Cornell Steamboat Co. v. United States, 321 U.S. 634

{1944), the Court held that the ship’s transportation from one
point in New York to another peoint in New York traversing New
Jersey waters was subject to regulation by the Interstate

Commerce Commission. Similarly, in Central Greyhound Lines, Inc.

V. Mealey, 334 U.S. 633 (1948), the Court held that

transportation between points within the same state, New York,

over routes utilizing New Jersey and Pennsylvania highways was
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interstate commerce. The Court provided the following definition

of interstate commerce:

The term ‘interstate commerce’ means commerce between
any place in a State and any place in another State or
between places in the same State through ancther State,
whether such commerce moves wholly by motor vehicle or
partly by motor vehicle and partly by rail, express, or

water,
Id. at 661 (citations omitted).

13 The travel of the La Crosse Queen is distinguishable

from that of the <carriers in Cornell Steamboat and Central

Grevhound Lines. In this case, the purpose of the excursions on

the La Crosse Queen was recreation and entertainment; it was not
intended by anybody to serve as transportation. Additionally,
the vovages of the La Crosse Queen were not from one point in
Wisconsin to another place in Minnesota, or even from one place
in Wisconsin to another place 1in Wisconsin. Instead, the
excursions on the La Crosse Queen during the vyears in issue
started and finished at the same dock in the same city in the
same state. Such a travel pattern is not within the purview of

the definition of interstate commerce established in Central

Greyhound Lines,

914 The taxpayer and the court of appeals also rely on two
Wisconsin cases in support of the argument that the La Crosse
Queen was engaged 1in interstate commerce during the years in

issue. Town of LaPointe v. Madeline Island Ferry Line, Inc., 179

Wis. 2d 726, 508 N.W.2d 440 (Ct. App. 1993); Washington Island

Ferry Line, Inc. v. Dept. of Revenue, Wisconsin Tax Appeals

Commission, Nos. 91-$-126, 9i-S-385 (March 16, 1983), aff'd,
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Wisconsin Tax Reports, CCH 9 400-029 (Dane County Cir. Ct., .
December 4, 1893). 1In each of these cases, the respective courts
held that the ferry was engaged in interstate commerce even
though 1t traveled between two points in the same state,
Wisconsin. However, the service of each ferry was “an absolute
necessity because an interstate wvehicular traveler cannot
complete a journey to or from the island without taking the

Ferry.” Madeline Island Ferry, 179 Wis. 2d at 738. In each

case, the ferry had contracts with the United States Postal
Service, United Parcel Service (UPS), and Federal Express. Each
ferry also served as the sole means of transportation for cars,
buses, cargo, and people between the mainland and the island. In
each case, the ferry was a necessary link in completing the chain
of interstate commerce. See id. at 729. .
15 The activity of the La Crosse Queen can be readily
distinguished from that involved in these other Wisconsin cases.
First and <foremost, the purpose of the La Crosse Queen’s
excursions is different from that of the Madeline Island Ferry
and the Washington Island Ferry. The movement of the.La Crosse
Queen in interstate waters is not for the purpose of facilitating
commerce among the States. Passengers embark on the La Crosse
Queen for entertainment and recreation, not for transportation
from one point to another. Further, the voyages of the La Crosse
Queen do not constitute a necessary link for the completion of an
interstate journey. The La Crosse Queen’s journey ends where it
begins, with no stops in between. Her voyages do not constitute

interstate commerce.
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916 The activities of the La Crosse Queen are best compared

to those of the taxicabs in the case of United States v. Yellow

Cab Co., 332 U.s. 218 ({1947), overruled on other grounds by

Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 (1984).

Yellow Cab involved an action under the Sherman Anti-Trust Act by
the United States against Yellow Cab and others for relief
against an alleged monopoly consplracy. In discussing the theory
that 1nterstate commerce may have been involved when taxicabs in
Chicago were used to transport people and luggage to and from

railroad stations, the Court stated as follows:

We hold, however, that such transportation is too
unrelated to interstate commerce to constitute a part
thereof . . . . [I]ln transporting passengers and their
luggage to and from Chicago railroad stations . . .
their service 1s confined to transportation ‘between
any two points within the corporate limits of the

City.’
Id. at 230-231. The Court proceeds to explain that “[I]n shorg,

their relationship to interstate transit 1s only casual and
incidental.” Id. at 231.

917 If the taxicabs described above were not engaged in
interstate commerce, then certainly the activities of the
La Crosse Queen do not constitute interstate commerce. Like the
cabs, the service of the La Crosse Queen is confined to only one
city, and not even to two separate points within that same city.
The relationship of the La Crosse Queen to interstate commerce
is, at best, “casual and incidental.” The excursions on the

La Crosse Queen are not a necessary link in the interstate

travels of her passengers.
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18 In order for an activity to qualify as interstate
commerce, there must not only be interstate movement but also

interstate business. There was none here involved. See Mayor of

Vicksburg v. Streckfus Steamers, 130 Seo. 215, 218 (Miss. 1933).

See also Meyer v. St. Louis County, 602 S.W.2d 728, 738 (Mo. App.

1980). The taxpayer's boat is not 1involved in the transfer of
any goods, money, or people from Wisconsin to any other state.
The simple fact that persons from other states take excursions on
the La Crosse Queen does not result in those persons being
involved in the stream of interstate commerce. The voyages of
the passengers start and finish in the same place. While this
may be considered “interstate travel,” it is not sufficient to
rise to the level of “interstate commerce.”

919 Because we find  that the La Crosse Queen was not
engaged in interstate commerce during the years in issue, we hold
that La Crosse Queen, Inc., was not entitled to the tax exemption
crovided pursuant to Wis. Stat. § 77.54(13). Since we have
determined that the La Crosse Queen is not involved in interstate
commerce, it is unnecessary for us to discuss whether the vessel
is "primarily" engaged in interstate commerce.

By the Court.—The decision of the court of appeals 18

reversed.

10
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92¢ SHIRLEY 5. ~R3REMEMSON, CHIEF JUSTICE (dissenting).
2ltrough the majority's ccnclusion that the lease payments Zor
r=e use 5f the La Crcsse Queen are taxable under the Wisconsin
iy be correct, I .dissent because I

conc_ude, a2s did the zourt of appeals, that the cause must oDe

21 1 would, ntwever, state the issue on remand in
¢ifZerent fashion than did the court cof appeals. I conclude that
wrethiar the La Creosss Quesen was primarily engaged in interstate

e

rce wizhin =he mszning of Wis, Stat. § 77.54(13)(1989-97)1

S
(SO

- - . — - e =y - =3 -y =y ) -7
raguires Interpretaticn i the Commerce Clause of the faderal

Constituzicn., U.3. Czrnsz. arz. I, § 8, cil. 3. 3ecause I relisve

<=2t the parties should pe zIforded an opporitunity to brief this
iszge, I would remand =he cause to the circuit court for remand

Z5 The Tz2xX appesls commission to determine whether the Commerce

Zlzuse, znd thearsefcrs § 77.24(13), reguires that any portion of
The rfayrents IZor the lsz2ss I the Lz Cresse Quesn bs sxemot Irom

22 The issue rresented is whether § 77.24(13) exempts from
szles tzx the pavmen:ts made Dby Riverboats America to La Cresse

H

Jueen, Inc., for the lezs2 of the La Crosse Queen. Section 77.%54

Laz: furtrer sTatutory references are to the 133
volumes unless otherwliss indicated.

(=)
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77.54 General exemptions. There zre exempted from Ihe
“axes 1mposed Dby this suzchapter [relating to general
sales and use tax]:

13) The c¢gross from the sales of and the

-
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sTorage, use or her ccnsumption in this state of
commercial vessels and sarges of 50-ton burden or cver
crimerily engaged In 1nterstate or foreign commerce or

commercial fishing, and the =zccessories, attachments,
carts and fuel thersfor.

(Emprzsis added.} The zarties' sole dispute 1s whether, durin

the Tax periods in guestion, tThe La Crosse Queen was "primaril

e

engaged 1n 1nterstate . . . commerce.”? The terms "interstate
corrmerze” and "primarily" ars not defined in the statutes.

srity cpinion, the circul: cours,
tne court of apreals anc The TaxX aorpeals commission construe The
nrzse "interstate commarce" Tl be consistent with the m=zaning of
ne ophrase "commerze . . . among the several States" in the
Commerze Clzuse ¢of the Federal Constitution. U.S. Consz. art I,

§ 2, cl. 2. 1 see no rzason o believe the legislature intencad

StzIuTe was no:T rsach=d peLow and 1s a3 guestion

Lo P

imprassien. The court of zpreals remanded the cauvse tTo the
circuit court <for rexand to the tax appeals commission for
further proceedings to ZJetermine whether the La Crosse Jueen w:as

crimarily” engaged in Interstate commerce.

Tre taxpayver dcss not conzest the propriety oI apriving
the sazles tax to payments con the lease of the La Crosse Queen <n
grounds pther than the § 77.24:113) axemption.




€2z I zonclude that the =niire statutcry phrise

Clause. The legizlature intenced thsa
exerct ZIrom taxation only thcsz activities which
Clausg pronibits the state Ircxm taxing.

€2z% I azddress three guesITLIns:
_a Crzsse (Queen was an interstzte activity, 1 so,
activizy was commerce; and, 1 sc, whether zThe La

was Trimarily engaged in that Interstate comrwerce.

€27 Alzhough a determirz=zicn ¢ wheiner an

PR | e mmn e
CITLnzIILY ~.I2diec

inguiries apout what 1s interstzze activity and whsz

I ths szrtles, the tax appeals

€23 I Zirst inguire wheIlnhzr The operaticns of
w.gen werz2 interstate activities.
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<2 Tne La Crosse Quee

gxcursion voyages of varvying length embarking from

it

id, however, travel for zpproximately half I each

()

sTate 2i Minnesota. The State Zoes not disputs Ihatc

LT orovigs recrgalional

T 0§ TT7.54(13)

the Conmmerca

whether Zhe gperaticn cf the

Crossz Queen

activity is

&8s sesrarate

T is commercse,
Izllew this approach bsczuse it seems Lo be the aporoach

commission, The cirzuit court and

0 Lz Crecsse, Wisconsin., It made no stops during its journeys. It

Queen "crosseld] over into Minnesota waters," 3rief “or State atc
¢, and traveled on one leg of ==zch jeurney on the Minrnesoroa sids

oI the Mississippi river. I

[V




“emonsirat2 that the operations of <the La C(Crosse Quezn wers
nterstate activities,

€37 The majority relies on a single =zuthority, also the

h
th

erad by the 3tate, for =trz promcsition thac

3C.2 &ULNSIILY O

1=

50273 whizh "might sail over soil belonging to [Minneszczza] in
cassing zeiween tws [Wisconsin] points," ere not 1nvclved in

inIerstste commerce. Cincinnati, Portsmou:zh, Big Sandy zanz

2cmarcy Facket Co. v. Bay, 200 U.S. 17%, 183 (1906); Majority cp.

at 5-%; 3rief for 3tcate at 6-7. In Cincinnati, the Court wzs

zelled  Udcn  to atermine whetfher rafe-setiing and non-

{)

interisrsnce provisiosns in a contract were antitrus:t violaiicns

ander Ihz Sherman *ct. The zTarties to the contract coerated
freigrt and passenger bcats which traveled between two COhic por:s

hrouzh the waters of but without landing in Kentucxy. The

tnreshzli guestion was whether the subjecz of the conirac:

e Tl =

involoed lncerstete sommerce such thnat Lt was within reach of the
Sherman Az

€. In the pzragraph succeeding the cne Ircm which The
mzioriTy Zraws 1ts zueotation, the Court congcluded that 1T woul:l
Te unwis:2 To assume that the commerce at issu2 was not interstacts
ccrmerce: "We will suppose then that the contract does no:t leave
Tormerce among the States untouched." Cingianaci, 200 U.§. za:
124, Cinginnati, at a minimum, leff cpen the question whether a
Dozt whizh embarks Irom one state and travels through the waters

1 - - - = - -
I staTt2 1s engzged In

A1)

nsr to reach a point in the corigin
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932 In Cornell! Steamboat Cc. v. United States, 221 U.S5. 634

'2944), the Court arnswered the cusstion arguadbly left unanswered

in Cincinnati. Cornsll cperated zugbcats which moved barges frem

cre port in New Yorz to z differsnt port in New Yorz by way o
Naw Jersey as well =5 New Yor« waters. Although not stopping in
New Jersey or trarnsferring gocds or people Ior deposit in New

the Court held that this zctivizy was interstate commerce

Ca
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subject o regulaticn uncer e Interstate Commerce Aci. The
Cocurt found it suiiicisnt that "(winile mcving on New Jersey

waTers, Cornell's v=zssels zre nctT a7 That time at 'a place' in
Naw Yorx. Certain 22 its tTowing acztlvities thereficre actually
rove vessels “rom plzces in New Ycork o places in New Jersey anc

thence back to placss in New Yorkx." Cornell Steambcat, 321 U.S.

2T 638-33,

$33 fFour vyeszrs later the CcurT neld =hat passenger buses

“raveling between toints I The same state through other states
are engaged in interstate commerce. Central Crsynound Lines, Inc.
v. Mealey, 334 U.S. 653 (1948) ,unapporticrned stats tax on bus

company's  gress  raceipts for such trips viclates Ceommerce
Clause). The Court stated: "Iz s toz late in the day tTo geny
“hat Iransporzation which leaves 2 3{zZs and enters ancther State

is 'Commerce . . . ameonc the several 3tates' simply because the

wn
rr
A
o
(]
=

oscints Ifrom and 2 are 1n Ine same a. at 655-%0
fcitation omitted).
i34 The Stzate cont-ends tThat the rule set forth in these

tases does not anply to The La CTrosse Queen's journeys. "{Tlhese

ses raguire Sovexent Zetween LW2 separazie polints. In tha

}
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_ms5Tant case, there was no such movement."” 3rie? for State at 10.

%

Tne Stete properly characterizes tne facts ¢Z the cases zut I
Ziscern no Llntent of the Czcirt to limi:ct its holding to movement
f:oonne place To another in the state.

%35 Other cour:cs have applied the rule of these cases to
excursisns embarking from and returning to the same port after

Toving zcross another state. Under circumstances similar to the

resent case, the Supreme Court of Missouri hes said:

'ty

"Gf course we are dealing here with ‘'interstate
comrerce'." [Centra: Grevhound, 334 U.Z.) st 561

Trhe transportation 2f cassengers in thls case by boat
er. z boundary river In a conTinuosus ncocn-stop Jjourney
frcm and to the sames zolint in Missouri Zuring which the
ncat cresses the Dooundary line inte and traverses
waIers of Illinois is interstacze commerce. [citing
Ccrriell Steambecat end Central Creyhoundl To say that
TnLls transportah; n iIs confined to Missouri 1s to
igrnecre a fact; teor say that this commerce 1s 2ot
interstate would be T2 indulge In pure fiztion.

Cizy of Sz. Leouis v. Strezxfus, 505 S.W.2d 70, 73-74 (Mo. 1974).

While the majorizy opinion in <the present case 1is

=0
[#%]
[e)]

armciguous, I read it as accepting what  seems

i
ty
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vteple in  light oI Cornell Steazbost  and Central
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reyhcungd, that the operations of the La Jrosse Queen ray be
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Crity CC. et v,
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considered inzTerstate ac-livities. Mz
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cx 3ecause the =z Crcsse Quesrn Trave_ed Tnrcigh Minnezsiz
#azz2rs for approximazzaly hall of gzch voysge, I Zongcluds thacs
“re La Trosse Queen was sngaged in ixn o lnferstats ac:iv,:y.3

ITI.

$3% I now turn o whether the interstate zctivity of the Lz
Trcsse Jusen was commerce. The majority opinicn concludes thacs
za2ca.s5e the purpose oI the interstate trips was "recresation ani
entercaismmenc" and net "transpertzticn Irom one polint to angthexr!
or "Iranzlisr of goods, money, or psconle," Majeority cpo. a2t 7, 2,
L2, thne =zztlvities of The La Crosse Qusen were Ot commerce

£3% Tre majerity opinicn stazss that ".Iln orgsr Ior an
zzzivizy 7o qualify ss interstate ccmmerce, thare mMusStT noct ooy
T2 lntTersIate movemenT Dut also interstats business." Mzigorioy
co. &7 ... I agree. In ccontrast, nowever, I conclude That
ZoeraTing 2n excursizo boat igr nira with the ssle ckrect of
sroviding recreation or entertainmant to lts custcmers 1s oz

I oTme taxpayer points to Town of La Pointe v, Made_Iine
-s.znd Ferry Line, Inc., 179 Wis. 24 726, 508 N.W.2d &40 .t
oo, 1823, and Washingten Island fesrry Ling, ng. V. Tezartmanc
27 Ravenza, No. 93 CV 1442 (Circuit Court Zor Zane Ccunty, Zeac.
4, 1283 <tz cdemonstrate thzt 1ts afiivity was Intsrstate. These
cases rs_y on United States v. VYe low Csz CTo., 33z U.3. 21t
,1847), overruled on other grounzs Dby Coccerwsld C v,
-ndacenisnce Tube Corp., 467 U.S. 732 {1924}, I zgres wl Ine
maiorizy ovpinion that Town of La Zzinte and Waszingzon znd
Terry Line are inapposite. Trnese cases ana Yeilcw Cab st Zo
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inTernaticnal waterways.4

€45 The term "cormerce" for purposes of the Cormerce Clzauss
nz3 Zean _ncerpreted grzadly to include recreational activizzes.
Es cre court has puz ilt: "Since vpieasure and recreazzicnal

activizies are a vizzl part of the nation's ccmomerce, zIh2
Commerce CZlause, U.S5. Zonst. Art. I, s 8, would reach plezsure

vessels." United States v. LaBrecgue, 419 F. Supp. 430, 435 n.7

TrznsgorzaTion of persons  for recreatiornal  purpc
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coooerce Uncder the Commerce Clauvse. I Bob-Lo =Zxcursion £o. V.

Miznigan, 333 U.S. 2z 11%48), <che Dpoat cperator transcorted
"vzirzns -f the island's attractions Ifrom Detroit To Bels 3lanc
‘.n Cznada! and returr.. The vessels encage in no other dusiness
on these Trivs. No freight, mail or express is carriad; the only
czssengers are the patrons Dent on p_easire. . . . NC

irnzervedizte stops are made on these excursions." Id. st 28-30.
The Court concluded: "There can be no doubt that appellzani's

-~

transportation of 1ts patrons is £foreign commerce within <Ine

sccope of Art. I, § B." Id. at 34.
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€43 I next consider the msaninc of the word "primarily" i
TELLIOrY znguage 2xempting a vesse_
"orimarily engaged in interstate or Ioreign commerce.” The wora

"orimerily" is nct delirnsz In Tz s

44 The lancuage <X § 77.54.13: has remained uncharnged
since it was first erzctsd in 1969 zs zart »of the General Sales
and Uss Tzax. Seczion 287, Ch. 154, Laws oI 1969: The drafting
record is silent z2s o tne intent of the draiters of § 77.54(13}.

X

S H]

i3 Two docTrinss zuice tThe court's Interpretation of
exempIlion statutes arse metters oI legisiative grace and are to be
constried rarrowly agzinst the granting of an exemption. Ramrod,

Inc. v. Dspartment oI Revenua, 84 Wis., 2d 499, 504, 219 N.w.2d

g4 1874 ; Comet Tz, v. Tezgrzment ¢ Tazxation, 243 Wis. 117,
_Z23, % N.Ah.Z24d cZs A Trnz leglslzTurs, ztherefore, draiis
e@xenption statutses with the sgxpseztaztlizn that courts will resglvs

€46 Second, ' in the absence o©f  9©persuasive contrary

indicetion, tax statiies may L2 presumed to reach as broadly as

o]

constizutionally rermissiple. To <this end, the court nas
censtried  other  tTax  zrovisicns  whilgch relate Lo inTerstate

commerce by relference tc Commerce Clause standarcs. Cornsolidazed

Frelgntways Coro. ¢f Zel_sware v. Deczariment ¢f Revenue, 164 ®is.

¢4, T72-76, £77 N.W.2g <4 (199%) (discussing cases). In




Conscl:dated Freightwzy s, the court dezzralined whether =zhe

cperazions of an 1nterstzIls motor carrier were subject to zax
under Wis. Stat. § 71.0712){e)(1985-236) by construing the statute
2s coextensive with Ccrmsrce Clause limits. The court explzined
“hat 1T "has traditionmzlly looked o the Commerce Clzuse o
zscerzazin the limits <Ugcn Wisconsin's tzx jurisdiction over
S

. az 773.°

interstate businesses. g
%¢7 FRpplying thzs=2 doctrines to the lznguags of § 77.5
I conclude that the leclislature, by exempiing vessels primarily
engzged in interstazs commerce, inzended o tax to the Ifull
extent permitted by The Tommerce Clause.
€43 Having Zetsrminad That the La Crcsse Quzen was engage
in interstate commerzz znd that § 77.54(13) exexpts only those
activizies constituticnzily immunized from taxaztion, the next

stez L1s :©o0 ascertain whather the Commerces (Clause requires that

any vorticn of the pavmants for the lease c¢f the La Crosse Queen

interstate commerce was Iirst sev Icrih In CTomzleze Auto Transi
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applied a four-part tTest. A state tax will survive a Commerce

Clause cnallenge only iI 1t "is appl 2 an activity wizh &

(1)
Q.
(A

mmmmpmoxnmUwauunwmm.Hmn.<.nHmnunmvmoamm
Cerm., 2862 F.2d 728, 730 {7<h Cir. 1982} ("When cealing wi
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nav.ng exzraterricorizl potentlial, such as Zzx legislaticon
Sugpreme Court of Wiszonsin] has mnuwm<uumu o conioar
legisigtion to limits on state power.").
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