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S1~TE OF WISCONSIN CIRCUIT COURT DANE COUNTY 
~~~~~~~~~~*~***************~**l*****~**~****************************** 

• WILLIAM D. KLEIMAN, 

Petitioner, 

vs. Case No. B2 CV 2129 

WISCONSIN DEPARTMENT OF REVENUE, 

Respondent. 

MEMORANDUM DECISION AND ORDER 

• 

Petitioner taxpa)ler s.eeks judicial review under Ch. 227, 

Stats., of a decision and order of the Wisconsin Tax Appeals 

Commissicon entered on Apri I 1, 1982, on the grour,ds tr.at H,e State has· 

no authori ty to tax per'sonal income received in the fcorm of ,-,,'ages in 

violation of petitioner's "(common Law Right of Contract." For the 

reasons follcoWing, I conclude that the decision arId or'der eof the 

Corr~ission should be,affirmed. 

FACTS 

On May 13, 1981, the Wisconsin Department of Revenue (DOR) 

notified petitioner and his employer that it was voiding petitioner's 

Wisconsin Withholding Exemption Certificate (101-4). Forthwith, the 

emolO)ler was required to withhold state income taxes from petitioner's 

wages pursuant to section 71.20(1), Stats. Petitioner filed .:. 

petition for redetermination with DOR, asserting that he was entitled 

to the exemption because withholding from wages amounted to a 

violation of his constitutional and common law contr'act ri9hts. DOR 

denied the petition for redetermination on October 27. I~Bl, and 

petitioner appealed to the Wisconsin Tax Appeals C~r~ission 

•(Commi s~i on) • On Apri I 1, 1982, the Corr~ission granted DOR's motion 

for summary judgment and dismissed the petition for re-vie-w; 
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- P~tition~r filed a p~tition forjudicial review with this court on 

April 39, 1982. Th~ court di~issed the petition on S~ptemoer 27, 

~ 1983, after petitioner failed to file a timely brief in this matter. 

Upon the petitioner's request, this court vacat~d the order of 

dismissal and reopen~d the case in an order dated October 24, 1983. 

ISSUE 

Are petitioner's wages subject to withholding for Wisconsin 

income tax purposes? 

OECISION 

Petitioner originally challenged the Commission's decision and 

order on seven grounds. Since. however, petitioner's brief was based 

solely on the allegation that the Commission's decision misinterpreted 

the United States and Wisconsin constitutions and other law, and 

because petitioner asserted that all of his other allegations would 

stand or fallon this al legation (Peti tioner's brief at o. I), this• dec i s i on ~J i I I address,only whether the Corr~ission's decision was 

contrary to law. 

Section 73.915(2), Stats., provides that any determination of 

the Cc·mmission is subject to review in the manner provided in Ch. 227, 

Stats. Since this appeal is based on a claim that the Com~mission 

misinterpreted the federal and state constitutions ano other law, the 

Commission's decision must be upheld unless the Commission erroneously 

interpreted the law and a correct intepretation comoels a different 

resul t. Sec. 227.213(5), Stats. 

Petitioner challenges the State's authority to tax personal 

income recei ....ed in the form of wages. ArticleVIII. Sec. 1 of the 

Wisconsin Constitution provides that the State may Impose taxes on 

.incomes.	 pri .... ileges and occupations. The term ·incc~es· has been
 

interpreted to mean profit or gain ~from capital. labor, or both.
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~ State ex reI. Bundy v. Nygaard, 163 Wis. 307, 310 (1916). Under 

the federal constitutional scheme, the states retain plenary pc~er of 

• 

... taxation. Therefore, the states may tax the property of their 

citizens in such a manner and to such an extent as they see fit. 

Pollock v. Farmers' Loan ~ Trust Co., 158 U.S. 617, 620 (13951. 

Wisconsin's income tax provisions adopt the definition of 

income uti 1 ized in the Internal Revenue Code. See, sec. 71.0~(2), 

Stats. Section 61(al of the Internal Revenue Code, 26 U.S.C .. defir,es 

"grc'ss incc,me" for t·ax purposes as "all incc,me from whatever source 

derived," inclUding "comoensation for services." Rules promulgated by 

the Department of the Treasury state that wages and salaries are 

income to the redoient taxpayer·s.. 26 C.F .R. sec. 1.61-2(",1 (1). 

Moreover, the United States Supreme Court, interpreting sec. 61<aJ and 

the Withholding provisions contained in 26 U.S.C. sec. 3262(2), noted: 

The two conceots -- income and wages obviously 
are not the same. Wages usually are income, 
but many items qualify as· incc,me but clearly are 
not wages. 'Central Illinois Public Service Co. 
v. United States, 433 U.S. 21, 33 (1973). 
(Emphasis addedl. 

Courts have held on numerous occasions, and it is beyond 

question, that income derived from the common law right to worV. is 

taxable. See, e.g., United States v. Buras, ':.33 F.2d 1356, 1361 

(9th eir. 1980); United Statesv. Rossell, 585 F.2d 368,370 (8th 

Cir.1978). In FunV. v. C.I.R., 687 F.2d 264 (8th cir. 1982), 

where the taxpayers asserted that an exchange of their labor for money 

amounted to an equal exchange which could not be taxed, the court 

rejected	 arguments similar to those made by petitioner herein: 

Taxpayers' argument that compensation for labor is 
not constitutionally subject to the federal income 

• 
tax is wi thout meri t. There is no consti tutional 
impediment to levying an income tax on 
compensation for a ta~oayer's labor .••• 
Furthermore, sec. 61(a) of the Code defines gross 
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income as "all income from whatever source 

• 
derived, including. '•• compensation for 
service." In sum, the sixteenth amendment 
authorizes the imposition of a tax upon income 
without apportionment among the states, and under 
the statute, the term 'income" includes the 
compensation a taxpayer receives in return for
services rendered. Taxpayers' argument that wages 
received f~r services are not taxable as income is 
clearly frivolous. FunK v. C.I.R., supra, at 
p. 265. 

Petitioner's claim is equally frivolous. Taxation of the 

petitioner's wages is clearly permissible under the federal and state 

constitutions, and withholding is a constitutionally legitimate means 

for collecting income taxes. Beatty v. C.I.R., 667 F.2d 501. 502 

(5th Cir. 1982); United States v. ShimeK, 445 F. SUDP. 884. :389 

(M.D. Pa. 1978). 

Petitioner's arguments fail to demonstrate any basis for 

exempting him from his obligations under Wisconsin's income tax laws. 

• CONCLUSION AND ORDER 

For the reasops stated above and based on the record herein, 

conclude that the Commission's decision does not erroneously interpret 

the law. Accordingly, the decision of the Commission is hereby 

affirmed 

.]/kI day 1984.Dated this of 

BY THE COURT 

~Ci cuit Judge 

CC~G Gerald S. Wilcox, P.O. Box 7857, Madison WI 53797-7857 
William D• Kleiman, 2475 Eric Circle, No.4, Madison WI 53713 
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