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Pe-t it i c,ne-r-, . 'I; 

Case No. 84 CV 1012 

HEMO~>lD~1 DECISION ~~D ORDER 

Peti tiNIer K 11ar-t .. ppeal s fr'com a decision of 

Comrrlis.sion "-'hich held thClt the Cc.mrrds-s.ic.n is without 

hear pl .. intiff's appeal bec ..use the notice of appeal 

the statutory time for appe- .. l had e-xpired; 

the TClx AppeCll s· 

juris.diction to 

was filed after 

E:ec".us·e 1 find that H,e Cc,rr,rrdssic.n had rio jur·is.dictic,n to he".r·

• pl .. intiff's untimely appeal and further find that the De-partme-nt of 

Reve-nue did not lose jurisdiction for nor is estoppe-d from assessing 

the dispute-d tax, I affirm the Commission's de-cision. 

FACTS 

On August 21, lS'Se, the Depar·tment of F;eve-nue (Depar·tme-nt) 

assessed sales and use taxes against K Mart in the amount of 

$97,246.se. On Septerr,ber 3, 19Se, K 11ar·t filed a petition for 

r·e.deter·mination of the as·ses·s·ment with the Departrr,ent. Section 

71.12(1)(a), Stats., requires the Departme-nt to make a redetermination 

on the petition within six months after it is filed. On February 3, 

1981, before the six month period expired, the Department and K Hart 

• agreed to extend the time for the Department to act on K Mart's 

petition until ·six months afte-r the <Department> is notified by the 
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t~xpaye~ of the fin~l decision in the c~se 'J.C. Penney Co., Inc. ., . 

.~., , 

....s. Iolisconsin Department of Revenue' ,,'hich is· cur'rently pl1nding ': ' 
.' I 

• befcor'e H,e Cir'cuit Cour·t." 

On JUly 27, 1982, the Court of Appeals issued its decision in "I 

the Penney case refer~ed to in the stipulation. On August 20, 
'. 

.. 
' 

' 

, ' 

'.' 

Court of Appe~ls' decision. K Mart never gave notice to the 

[lepartmer,t cof the Penr,ey decis.icon. Or, 1'1ar'ch 8, 1983, the 

Department denied K Mart's petition for redetermination. K Mart 

r'eceived the Dep~r·tment'•. derdal on M".r·ch 1(1, 1983. 

• 

On M~y 10, 1983, K M~rt mailed to the Tax Appeals Commission 

(CorTllTois.sicon) ... petiticon for r'eview cof the [>ep~r·tment's denial of H,e 

petitic.r, for r·edeter·min~ticon. The Dep~r·tment mc.ved the Ccommi •. sion to 

dismiss the petition for review on the grounds th~t it was filed l~te. 

K t-lart ~s.l~ed the Ccomrroi.·.icon to decl~re th ... t the Department's 

~ssessment was null and void because the Department h~d f~iled to ~ct 

within the time set by st~tute. 

On ,1 ... nuary 27, 1~'84, the Commis·.·ion r'uled that it had r,o 

Jurisdiction to hear the matter bec~use K Mart's petition for review 

VJ~S fi led after the .·tatutory time fcor appe~l to the Cc.IT'rroi.· •. ion had 

expired. 

I t is ur,di.puted that K Mar·t h ...d ~,0 day•. frCorT' receipt cof the 

denial of redeter'lT,ination to ...ppeal the [>epar·tlT,ent' •. deci.·ion. It is 

furthe~ undisputed that K Mart ~eceived the denial of redetermination 

con 11ar'ch 10, 1~'83, and that its c:·e days wittdn which to file ".n ~ppe ... l 

expir'ed on May 9, 1983. Fir,ally, it is· ur.dis.puted that K 11ar·t's· 

• K Mart ee,nter,ds that ttoe Depar·tmer,t fai led to mal~e a final 

redete~mination within the time per'mitted by statute, and thus lost 
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jurisdittion to toll&tt th& tax. Sinte the tax was thus rend&r&d void 

I 
'· '. • 

t,y the D&par·trro&r,t''5- t,,,'n ".ttit.r,'5-, 

Additionally, K Mart argues that 

K 11art tt.nt&nd'5­ that it tould nt.t 

the D&partrroent should be &stopp&d 

be 

',­,.­
" .~. -, 
'.­

fr·c.m ass.er'ting thE- validity of the tax .. nd I< 11... r-t's untimE-lines·s in 

appealing because the Department failed to hold a required conferente 

'-~ , 

... rld als·o s·ent K Har-t allegedly misleading s·taterT'etlt'5­ reg".r·ding the 

time to ... ~.peal. 

The Dep".r·tment as·s·er·ts that the Cc·mmis·sic.n's· decis·ic.n ,,'as 

Ii, 

I
.. .. , 
,( 

I 
·:, 

:~ 

I; 
,,' 

correct because I< Mart's appE-al was late. The Department maintains 

that it acted properly in assessing the tax before the time set forth 

in the stipulation expired, ..nd that it never lost its authority to 

cc.llect the tax. /'1c,reover, the De~.... rtment maint".ins· that its. f".i lur-e 

to hold a tonference and its correspondence with K Mart do not work an 

• estoppel .. gainst it • 

DECISION 

A. The Stipulation. 

SettiN, 77.~.'7'(6) (a), Stats." prt.vides. that the Depar·tment 

shall make a redetermination within six months of a receipt of a 

reques.t for redeter·minatit.n. This s·tatute dc.e'5­ nt,t e"pr·es.sly pr'ovide 

for extensions of time to rTlal(e r-edeter·minatior,s. Ht',,,ever, r·e~ar·dles.s 

of whether the Department had the authority to enter into a 

stipulation, I find that K Mart is estopped from denying its validity. 

The parties herein entered into a written stipulation whith extended 

the tirT,e for a r'edeter'rTlir,ation for­ t,v&r tWt, y'ears. The O&partment 

• 
chang&d its position in r&liante 

b&tause the statutory six months 

The D~partment's ~&lj~nce on the 

on the stipulation to its detrim&nt 

for issuing a red&t&rmination passed • 

stipulation W~~ rea~onable. 
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The more important question i~ the construction and effect of 

, 

stipulation. The r~levant plragraph provides as follow~l 
,~, \•	 the 
r 

That the time for action of the Wi~con~in 

D~partment of Rev~nue with respect to the petition 
for red~termlnation filed by the abov~-named ,.,1 

,­taxpay~r is hereby ~xt~nd~d for a period of six 
months aft~r the Wisconsin Department of Revenue '. 
Is notified by the taxpayer of the final decision .:'n 

,
of the ca~e "J.C. Penney Co., Inc.	 vs. Wisconsin ,

"Department of Revenue" which is currently pending 
before the Circuit Court. . 

The "taxpayer" ref~rred to In the above language of the 

stipulation clearly refers to K Mart, not to J.e. Penney Co. Contrary 

been	 clc's·ely follc,wing the cas·e since the c,utcc,me wc'uld lil~ely affect 

its	 Dvm cas·e. f( l'lart ",.. c,ul d he-ve lAd s·hed to tr'i gger' the time for' the 

Department's redetermination of the tax rather than walt for the 

•	 De-pc.r·tment to act Ir. the c,r'dlnary cc,ur's,e -- particularly If H,e 

outcome w~re favore-ble to it. 

The six months for the Departme-nt to act after K Mart notified 

it of the Penney decision is merely the outside limit on the 

Department's right to act on the petition for r~determination. This 7 1
-":"\. 1 0-

I imi t is· in I~ee-ping wi th H,e publ ic polley of s·ectic,n (71.::,~<!.> (a>,-
Stats., e.g., that a taxpayer should not be subjected to an indefinite 

time for red~termination of a tax and that there ~hould be finality In 

tlx ca~e~. Nothing in the stipulation, however, precluded the 

Cepar·tmer,t frc,rro r'edetH'rTlining the tax befc,re K 11ar·t notified It of the 

Penney decis.ic,n. K Mart we-so not entitled to have the D~par'trTiE·nt 

r~consid~r the te-x only during a specified six month period that K 

Mart could set into motion. Such a construction Is unree-sonable 

•	 beci'us·e K Mart could choos·e never to notify the De-partmer.t ar,d the 

Depar'tlT,ent	 would then be preclude-d fr'c,m ever' r'edeter'minlng the ta.x. 
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Since- the Dep~rtment prope-rly redetermined the t~x within the- •. 

• 
; ., 

stipul~ted time fr~me, I find th~t the t~x is not void ab initio. '.. 
':' I 

Therefore, K M~rt w~s required to ~ppe~1 the Dep~rtment's decision 

•within sixty d~ys of receipt of the Dep~rtment's deni~l. 
"1 

" ' 

B. Estoppel. " . 
j, I 

K M~rt ~rgues th~t the Dep~rtment should be estopped from 

asserting K Mart's untimeliness in filing the appeal because the 

Department failed to hold a conference and because the Department's 

c'wn cN'respN,dence- misle-d K 11ar·t re-garding tt,e- time tc... ppeal. 

The r~is.consin Admini •. tr ... tive- Cc,de- c'n Tax, se-ction 3.92, •. t ... tes 

..... follow •. : 

• 
The- taxpayer may request in its petition, Dr at 
any time before- the department of revenue has 
acte-d thereon, an informal conference- at which the 
facts c.rod issue- .. involved in the a.·.·e-.· ..ment or' 
re-determination may be discussed. Any such 
conference will be held at a time and place 
determine-d by the- de-parlment. 

Cle-<?rly, this .·e-etion provides the- taxpayer with an 

0pportunity to inform~lly discuss and resolve any disputes without 

additional fc,r'm~l pr·c.ce-E'ding•.• Hc,we-vE'r, tttl.· •.ection doE'£. nc,t mandate 

that thE' Dep ... rtment hold a confE're-nce-, even though the taxpaye-r has 

requested one. Once the De-parlment decides to hold a confere-nce, it 

must set up the conference "at a time and pl .. ce.dete-rmined by the­

depar·trr,ent." HC<\lJever, tttls lar,guage dc,e£. nc,t r'equir'e ttle Department 

to hold a confere-nce in every case. 

• 
K Mart also argue£. that the Department should be estopped from 

asserting untimeliness because of its misleading correspondence with K 

11ar' t • In connection with the denial of the petition for 

redete-rminatlon, the Department sent K Mart a cover letter dated March 

3, 1<;'83, ~nd er,clo.·e-d two documents 1abe-I led "Notice of Amc.unt Due-" 
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•• 

and "Notice of Action". (Tab 7, Petitioner's Appendix to Brief in 

• Support of Petition for Review). The cover letter ~nd enclosures were 

r'eceived by K M".r·t Cor, l-lar'ch 1(1, 1$'83. 

The- las.t par~gr·... ph c,f the cover le-tte-r s.tate-s th~t "<u)nless 
'.'1 

you contemplate an appeal to the ~~is·cons.in T...x Appe~ls. Cc,rmTiis.s.ic,n, '.

'. ' 

' 

,-', 

ple-~se make- your re-mittance, along with a copy of the- enclosed bill, , . 

'." 

c,n or blder'e May 15, 1983 •. (Emphasis adde-d). The e-nclof.ed bi 11 was 

e-ntitle-d "Notice- of Amc,unt [>ue," .>r,d s·ets fc,r·th H,e amount of tax due, 

plus. the ".mc,unt of interest computed thr'c,ugh 11...y 15, 1983. 

The "Notice of Action," which w.. s ~lso enclosed with the cover 

letter, st~tes as follows: 

Consideration h~s been given to your petition for 
redetermin~tion of the .. dditional taxes referred 
to above. 

You are here-by notified,· pursuant to Section 
77.59(6) (a) c,f the ~~iscc,nsjr. St".tutes, H.at the 
petition for redetermination resulting from this 
determination is denied. 

If you disagree with the redetermination, you may 
.. ppea.1 in writing to the 

~o,J i $·C on $ i n Tax ~~,pE'a 1s CCIITlrrti $·S i or. 
Rcoom lC03 
131 Nest Nilson Street 
M~dison, Wisconsin 53702 

within 60 days after receipt of this notice. In 
the event of an appeal, a $5.00 filing fee must be 
paid to the said Ccommission at the time yc,ur 
...ppea lis f i I ed. 

If you are in agreement with this redetermination, 
and wish to pay the defltiency befere the due 
date, you may subtract $17.54 of interest per day 
for each day paid before the due date. 

If you decide to appeal this re-determination. you 
have sever'aJ optic,ns cconcer'ning tt,e pa.yment of the 
ultimate deficiency. See Part II of the enclosed 

• 
brochure on your ~ppe-al rights which is enclosed 
with this notice • 

If no ~ppeal is filed within the 60 day period, 
this redeter'mination wi II become fin"l and payable 
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t ' 

, .on or before the date indic~ted on the attached 

• 
s·tc..te-fTJent. 

.:.,
K Mart .sserts that it interpreted these docuffients to mean 

0ttlat it t,ad teo .p.Y N' .ppeal by 11ay 1:: , 15':::3; that it r'el i ed on 
, ,\ 

.~this correspondence to its detriment; and that its reliance w.s , 

,~ ,
r·E'~sonable. However, 1 dis~g~ee. 

" 
A careful reading of the "Notice of Action" informs K Mart 

that it had 6~ days after receipt of the notice in which to appeal. 

The "Notice of Action" also informs K Mart of the consequences of 

fai I ing to •. ~,peal wi thin 6e days., I.e., th •. t the redeter'mlnatic,n 

beccomes fir••d and p•. )'· ...ble "con or befor'e the date Indicated c,n the 

att •. ct,ed staterrler,t." On the att.ched s.t.tement, the r·e~.der is· 

informed that the taxes are payable by May 15, 1983. Both the letter 

.nd invoice indicate when the taxes are due if K Mart chose not to 

.~,peal, but dc, not apeciTic •. lly r'efer' to the time limit fc,r .ppe•.1. 

The Notice of Action clearly sets forth the de ...dline for .ppeal. 

I find that the three documents together (as presented to K 

Mart> clearly inform a reader of the time for appeal. 1 find further 

that K Mart's reliance on the letter alone and its interpretation of 

the last sentence in the letter is· not reasonable. Therefore, the 

(>epartment is nc,t estc,pped fr'c,m •. s.ser·ting K Mar·t's untimelines·s· in 

filing its .ppeal to the Commission. 

ca~CLUSla~ ~~D ORDER 

Fc,r all the •. bove r·easor,s·, I cc,nclude that the Depar·tment's. 

denial of redetermination, before the stipulated time for 

redetermination expired, does not render the taxes void ab initio • 

• Mart's untimeliness in filing a notice of .ppeal with the Tax 
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. . 

COrTlrT,j~,£,ic·n. Fin"lly, I cc.nclude th",t ~; I" .. r,t's "p~,e",1 w",,: ur.tirTlely • 

• Therefc.r'e, I her'eb:... "ffir'rr, H,e deci£,jc,n c.f the Tax CC'fTlrrli,:':,ic,r, ",nd :, ' 

di£mi£s K l1art's petition for review. 

• 'I(i"ted H,i,:, r;).../Sf"d"y c.f 4u-:JtA.Sr ,lH::•. 

BY THE COLIRT 

7857, r'1".disc.r, WI :.37tl7-7857 
P.O. Box lee6 
Madison WI 537tll-18B6 

/'
c c : ~F. ThoITla", Cr'eer'c.r, 111, P.CO. Bc,x 

David J. Han~on and Car'ol Skornick~f 
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