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MEMORANDUM DECISION AND ORDER
Fetitioner K Mart sppeals from a decision of the Tax Appeals
Commiesion which held that the Conmicsion is without Jjurisdiction to
hear plaintiff’s appeal becaucse the notice of appeal wae filed after
the statutory time for appeal had expired.
Becauce 1 find that the Commission had no jurisdiction to hear
pleintiff’s untimely appeal and further find that the Lepariment of

Fevenue did not lose Jjurisgiction for nor is estopped from acce

mnm
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the disputed tax, I affirm the Commiceeion’e decisicn,

FACTS
On August 21, 1986, the Departiment of Fevenue (Department)

cce

LU
n

ceed eales and use taxes against K Mart in the amount of
$97,244.80, 0On September 2, 1988, K Mart filed a petition for
rédeterminatioq of the ascesement with the Department. Section
71.12¢(1)¢a), State,, requires the Department to make a redetermination
on the petition within cix months after it is filed. On February 3,
1961, btefore the six month pericd expired, the Department and K Mart

agreed to extend the time for the Department to act on K Mart’s

petition until "eix monthe after the {Department> is nctified by the



taxpeyer of the final decision in the case “J.C. Penney Co., lnc.
vs. Wisconsin Department of Revenue’ which is currently pending
before the Circuit Court.*®

Qn July 27, 1982, the Court of Appeale iesued its decision in
the Penney cate referred to in the stipulation. On August 20,

1982, the Department and J.C. Fernney Company agreed rot to sppeal the
Court of Adppeale’ decision., K Mart never gave notice to the
Department of the Penney decicicn. On March 8, 1923, the

Department denied K Mart’s petition for redetermination, K Mart
received the Department’s denial on March 1@, 1933,

on May 16, 1983, K Mart mailed to the Tax Appeals Commisceion
(Commiesicn) a petition for review of the Department’s denial of the
petition for redetermination. The Department meved the Commicscsion to
diemices the petition for review on the grounds that it wae #iled late.
K Mart aclkted the Commiscicon te declare that the Department’s
aececsement was null and void because the Department had failed to act
within the time set by statute.

0n Januvary 27, 1984, the Commicscion ruled that it had rno
Juriediction to hear the matter because K Mart’e petition for review
was fited after the staxtutory time for appeal to the Commission had
expired.

It is undieputed that K Mart had &6 daye from receipt of the
cenial of redeternination to appeal the [Department e decicion. It is
%urther undieputed that K Mart received the denial of redeterminaticon
cn March 18, 1923, and that ite @ daye within which to file an appezl
expired on May ¢, 1982, Finally, it ie undicputed that K Mart’s
sppeal was untimely.

K Mart contende that the Department failed to make a fina)
redetermination within the time permitted by statute, and thus lost

2



=
%
*
M
%
=
iV
x
2
)
A
*
o
1
i
A
¥
2
a
i
~
i
H
]

s ad T AT RLE AT TAASEARL Wi AR © el b AR A die A Bl b g o ol v

o R TR e T EeE TR VA TR T e v e

Jurisdiction to collect the tax. Since the tax was thue rendered void
by the Department’s own acticnse, K Mart contends that it could ncot ke
late in sppealing from the accesement of a wveoid tax,

Additichnally, K Mart argues that the Department should be estopped
from asserting the validity of the tax and K Mart’s untimelinecs in
appealing becaucse the Department failed to hold a required conference
and aleso sent K Mart allegedly misleaaing statemente regarding the
time to appeal.

The_Department asserts that the Conmmission’e decicion was
carrect because K Mart’s appeal was tate, The Department maintains
that it acted properly in acceseing the tax before the time set forth
in the stipulation expired, and that it never loet itse authority to
collect the tax. Moreover, the Department maintaine that ite failure
te held & conference and ite carrespondence with K Mart do not werk an

esticoppel against it,

DECISION

A. The Stipulation.

Section 77.59¢&x¢a), Stats,, provides that the Department
shall make & redetermination within <ix monthe of & receipt of a
requeet for redeterminaticn, This etatute does not expressly provide
for extensicone of time to make redeterminations., However, regardless
of whether the Department had the authority to enter into &
stiputation, 1 find that K Mart ic estopped from denying ite validity.
The parties herein entered into & written stipulation which extended
the time for & redetermination for over two years. The Department
chanced ite position in relisnce on the stipulation to ite detriment
tecauce the statutory six menthe for icsuing a redetermination passed,
The Department’s reliance on the stipulation wee reacscnable.
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The more important questicn is the conetruction and effect of
. the stipulation, The relevant paragraph provides as followse:
That the time for action of the Wisconsin
Department of Revenue with recepect to the petition
for redetermination filed by the above-named
taxpayer ie hereby extended for & pericd of six
monthes after the Wieconein Department of Revenue
ie notified by the taxpayer of the final decicsion
cf the cace "J.C. Fenney LCo., Inc. ve, Wisconsein
Department of Revenue" which is currently pending
befare the Circuit Court.

The "taxpayer® referred to in the sbove language of the
stipulation clearly refers to K Mart, not to J.C. Penney Co. Contrary
to K Mart’e aceertion; K Mart would have been in a logical position to
notify the Depeartment of the Penney decisicon. K Mart would have
been closely following the case since the cutcome would likely affect
ite own caxce,., K Mart would hawve wiched to trigger the time for the
Depar tment’e redeterminzticn of the tax rather than wait for the

. Department to act in the crdinary courece -- particularly if the
outcome were favorable to it.

The six monthe for the Department to act after K Mart mnotified
it of the Fenney decicion is merely the cuteide 1imit on the
Pepartment‘s right to a¢t an the petiticn for redetermination. This 7,2

— o

limit is in Keeping with the public policy of section(?l.sggk)(a),
State., €.0., that & taxpayer should not be subjected to an indefinite
time for redetermination of & tax and that there should be fFinality in
tax cases., HNothing in the stipulation, however, precluded the
Cepartment from redetermining the tax before K Mart notified it of the
Penney decision. K Mart was not entitled to have the Department
reconeider the tax only during & cspecified six month pericod that K
Mart coculd set into motion. Such & construction ie unreacsoneble

. beczuse K Mart coculd choose never to notify the Department and the

Department would then be precluded from ever redetermining the tax,
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Since the Department properly redetermined the tax within the
stipulated time frame, 1 find that the tax is not void ab initio.
Therefore, K Mart was required to appeal the Depariment’s decision

within sixty daye of receipt of the Department’s denial,

B. Estoppel.

K Mart arguees that the Department should be ecstopped from
accerting K Mart’s untimeliness in filing the appeal because the
Gepartment failed to hold & conference and brecause the Depariment’s
cwn ceorrespondence misled K Mart regarding the time to appeal.

The Wicsconein Administrative Code on Tax, section 2.92, states
as follows:

The taxpayer may request in itse petition, or &t
any time tefore the department of revenue has
acted thereon, an informal confergnce at which the
focts ind issues involved in the ascessment or
redetermineation may be discucsed. @MAny such
conference will be held a2t a time and place
determined by the departiment.,

Clearly, this section provides the taxpayer with an
cpportuntty to informally discues and resolve any disputes without
additjional formal proceedinge. However, thie csection doee not mandate
that the LDepartment hold a conference, even though the taxpayer has
requested one., Qnce the Department decidee to hold a conference, it
must set up the conference “"at & time and p1ace'determined by the
department.” Hcocwever, this language does not reaquire the Department
to hold & conference in every ctise,

K Mart alseo arguee that the Department should be estopped from
sccerting untimelinecs becavee of ite micleading correspondence. with K
Mart., In connection with the denial of the petition for
redeterminaticon, the Department sent K Mart a cover letter dated March

2, 19683, and enclioced two documente labelled “Notice of Amount Due®
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and “"Notice of Action®”. (Tab 7, Fetiticner’s Appendix to Brief in

Suppert of Fetition for Review)., The cover letter &and enclosures were

received by K Mart on March 16, i983.

The last paragreaph of the cover letter ctates that "{udnless .
you contemplate an appeal to the Wisconein Tax Appeals Cocmmiscion, ’
pleace make your remittance, alang wi@h a copy of the enclosed bill, :T

e or before May 15, 1983, - (Emphasis addedr. The enclosed bill wxs
entitled "Notice of Amount Due,” and cets forth the amount of tax due,
plus the amount of interest computed through May 15, 1783,

The "Notice of Action,” whith was also encleced with the cover

letter, ctates as follcuwes

Consideration hae been given to your petiticon for
redetermination of the zdditicnal taxes referred
to above,

You are hereby notified, pursuvant to Section
77.59(&8) () of the Wisconsin Statutes, that the
petition for redetermination recsulting from this
determination is denied.

1f you disagree with the redetermination, you may
appeal in writing to the

Wieconein Tax Appeals Commicsion
Room 1G@3

131 West Wileon Street

Madison, MWisconein S37602

within é6 daye after receipt of this notice, 1In
the event of an aprpeal, a 5,00 filing fee must be
paid to the said Commission at the time your
appeal is filed.

1§ you are in &agreement with this redetermination,
and wicsh to pay the deficiency before the due
date, you may subtract €£17.54 of interest per day
for esch day peaid before the due date.

1f you decide to #ppeal thie redetermination, you
have teveral options concerning the peyment of the
ultimate deficiency. See Fart Il of the enclosed
trochure on your appeal richts which is enclosed
with thie notice.

14 no appeal is filed within the &0 day pericd,
thies redetermination will become final and payable
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cn or tefore the date indiceted on the attached
ctatement.,

K Mart azescerts that it interpreted these documents to mean

that it had to.pay or appeal by May 15, 15833 that it relied on

thie correspondence to ite detriment; and that ite reliance wase
reascnable, However, 1 diszaree.

A careful reading of the "Nﬁtfce of Action" informs K Mart
that it had &0 daye sfter receipt of the notice in which to appeal.
The "Notice of Acticon™ aleo informe K Mart of the consequences of
failing to appeal within 60 days, i.e., that the redeterminaticon
becomes final and paysble “"on or before the date indicated on the
attached statement." On the attached statement, the reader ics
informed that the taxes are paveable by May 15, 1983, EBaoth the letter
and invoice indicate when the tarxes are due if K Mart chose not teo
eppeal, but do not specificelly refer to the time limit for appeal.
The Notice of Acticon clearly cets forth the deadline for appeal.

I find that the three documentse together (as presented to K
Mar-t) clearly inform & rezder of the time for appeal, 1 find further
that K Mart’e reliance on the letter alone and ite interpretation of
the last centence in the tetter is not reascnable., Therefore, thg
Department is not estopped from acserting K Mart’s untimeliness in

filing its appeal to the Commiesion.

CONCLUSION AND ORDER
For all the above reacsons, 1 conclude that the Department‘s
denial of redeterminaticon, before the stipulated time for
redeterminaticon expired, does not render the taxes veid ab initio.
! aleo conclude that the Department is not estopped from asserting K

Mart’es untimelinese in filing & notice of appeal with the Tax
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Commiesicon. Finzlly, 1 conclude that K Mart’s appeal wae untimely.
.Ther efore, 1 hereby zf4irm the decicion of the Tax Commicsion and

diemicee K Mart’e petition for review,

rated thie %tSf—day of %S ;M[Z . 15ES.

EY THE COURT

t
cc: F, Thomae Creercon 111, P.O. Box 7857, Madieon WI LE7U7-73T7
David J. Hanson &nd Carecl Skornicka, P.0O. Box 186&
Madison W1 SE7B1-18C6




