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STATE OF WISCONSIN 

WISCONSIN TAX APPEALS COMMISSION 

MOBILE TRANSPORT SYSTEMS, INC. ,
RR # 1 Docket No. 96-W-798 

" 

Knapp, WI 54749, 

Petitioner, RULING AND ORDER 

vs, GRANTING 

WISCONSIN DEPARTMENT OF REVENUE MOTION TO DISMIS 
P.O. Box 8933
 
Madison, WI 53708,
 

Respondent. 

DON M. MILLIS, COMMISSIONER, JOINED BY MARK E. 
MUSOLF, COMMISSION CHAIRPERSON, AND DAVID PROSSER, JR., 
COMMISSIONER: 

This matter came before the Commission on respondent's motion to 

• dismiss the petition for review. Both parties have filed briefs in support of their 

respective positions on respondent's motion. Petitioner is represented by 

• 

Attorney Donald W, MacPherson. Respondent is represented by Attorney 

Michael J. Buchanan, For the reasons stated below, the Commission grants 

respondent's motion to dismiss. 

RULING 

Based on the record in this matter, the Commission finds, rules, 

and orders as follows: 

Under the date of September 28, 1-995, respondent assessed 

petitioner for $78,806.32 in withholding taxes, penalty, and interest. On 

October 25, 1995, petitioner filed a petition for redetermination with respondent. 

At about the same time, petitioner executed and filed with respondent a power 

of attorney Form A-222, appointing Mr. Donald W. MacPherson as its attorney
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in-fact. The power of attorney directed respondent to send notices and other ' ' 
" ' 

written communications to both the petitioner and Mr. MacPherson. 
~ ., , 

By notice dated June 13, 1996, respondent denied petitioner's 

, 'petition for redetermination. The notice of redetermination stated, in part: 
t" , 

If you disagree with this decision, you may 
appeal in \\Titing to the Wisconsin Tax 
Appeals Commission ... within 60 days of 
receiving this notice. 

The notice of redetermination was mailed via certified mail, return receipt 

requested, to: 

MOBILE TRANSPORT SYSTEMS INC 
AUDREY THOMAS 
RR 1 
KNAPP, WI 54749 

Petitioner received the notice of redetermination on June 14, 1996. Mr. 

MacPherson received the notice of redetermination on June 17, 1996. 

• Petitioner's petition for review, mailed via ordinary mail, was 

received by the Commission on August 16, 1996. The substance of the petition 

for review states: 

Taxpayer believes the proposed assessments may 
not be correct. 

All of Taxpayer's records have been in possession 
of Internal Revenue Service and therefore, Taxpayer 
cannot accurately determine if the assessments are 
correct. 

Section 73.0 1(5)(a), Stats., provides, in pertinent part: 

Any person ... who has filed a petition for 
redetermination with the department of revenue and 
who is aggrieved by the redetermination of the 
department may, v.ithin 60 days after the 
redetermination but not thereafter, file with the clerk of 
the commission a petition for review of the action of the 

• 
department.... For the purposes of this subsection, a 
petition for review is considered timely filed if mailed by 
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certified mail in a properly addressed envelope, \vith
 
postage duly prepaid, which envelope is posunarked 
before midnight of the last day for filing. 

\ :' 

The 60th day following petitioner's receipt of the notice of 

redetermination was August 13, 1996. Because the petition for review was sent 

by ordinary mail and received by the Commission on August 16, 1996, the 

petition for review was not timely filed. Therefore, the Commission lacks subject 

matter jurisdiction to consider the petition for review. McDonald Lumber Co. v. 

Dept. of Revenue, 117 Wis. 2d 446, 447 (Ct. App. 1984). 

Petitioner argues that the 60-day appeal period began when Mr. 

MacPherson received the notice of redetermination, because petitioner claims 

that the power of attorney required respondent to send the original notice of 

redetermination to Mr. MacPherson. Contrary to petitioner's claim, the power of 

• attorney asked respondent to send all notices and correspondence to both the 

taxpayer and Mr. MacPherson, and says nothing about original notices. Nothing 

in the statutes or the case law supports petitioner's claim. In fact, the 

Commission, in Kulas v. Dept. of Revenue, Docket No. 89-1-505 (WTAC Mar. 18, 

1991), held that the 60-day appeal period runs from the time the taxpayer 

receives the notice of redetermination, not from the time its attorney receives the 

notice. Kulas, Slip Op. at 3-4. 

Despite the fact that there are sufficient grounds to dismiss the 

petition for review as untimely, respondent asks the Commission to dismiss the 

petition for review on two additional grounds. First, respondent asks the 

Commission to reverse its long held position that the 60-day appeal period 

provided under § 73.01(5)(a), Stats., commences from the time the taxpayer 

,'. 
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receives notice that the respondent denied the petition for redetermination.
 

Respondent argues that this statute should be construed to read that the 60-day
 

period commences from the date respondent denied the petition for , ,) 
<- , 
1---'redetermination, regardless of when the taxpayer received the notice from 
, .,

respondent. 

Section 73.01 (5)(a) , Stats., does not specify whether the appeal 

period runs from the date of the notice of redetermination or the date the notice 

• 

of redetermination is received by the taxpayer. To that extent, the statute is 

ambiguous. For nearly 50 years, the Commission and its predecessor, the Board 

of Tax Appeals, has construed § 73.01(5)(a), Stats., and its predecessors, to mean 

that the appeal period commences the day after the taxpayer receives the notice 

of redetermination from respondent. See, Stewart v. Dept. of Taxation, 4 WBTA 

21 (1948); see also, T. BOYKOFF, How To REPRESENT A CLIENT BEFORE THE 

WISCONSIN TAX ApPEALS COMMISSION, at p. 20 (1985). 

Because the Legislature has consistently re-enacted this statute for 

five decades, there is a strong presumption that the Legislature adopted the 

Commission's construction. Tucker v. Marcus, 142 Wis. 2d 425, 434 (1988). 

Respondent has not provided the Commission with any compelling reason to 

overcome this presumption in favor of the long-standing construction of § 

73.01(5)(a), Stats. Therefore, the Commission continues to construe the appeal 

period in § 73.01(5){a), Stats., as commencing the day following the date the 

notice of redetermination is received by the taxpayer. 

Respondent also asks the Commission to dismiss the petition for 

review because the petition for review fails to set forth specifically the facts upon 

• which the petitioner relies along with the propositions of law involved (as 

4 



-------- ------

,. ,
 

•
 
required by § 73.01(5)(b), Stats.) , and fails to contain a clear and concise c'"
 

statement of petitioner's objections to respondent's decision (as required by TA ,,,
 
t-,I 

1.15(2)(d), WIS. Adm. Code). Respondent is correct in that the petition for review 
~ . 

fails to comport with these requirements cited. However, respondent misreads , , 

the case law in arguing that dismissal is a necessary, or even the sole, remedy 

available to the Commission. 

Respondent relies upon the Commission's decision in Braum v. Dept. 

ofRevenue, 9 WTAC 75, ~200-742 Wis. Tax Rptr. (CCH) (1971), and Andraschko 

v. Dept. of Revenue, 9 WTAC 26, (1971), to support its contention that dismissal 

of the petition for review is the only permissible remedy for a petition for review 

that fails to meet the requirements of § 73.01(5)(b), Stats., and TA 1.15(2)(d), WIS. 

Adm. Code. Respondent's reliance is misplaced. 

• In Braum, the petition for review did not comply \\ith § 73.01(5)(b), 

Stats., and so the chairman of the Commission sent a letter to petitioner's 

counsel advising him that an amended petition should be filed. Braum, 9 WTAC 

at 75-76. Respondent also sent a letter to petitioner's counsel advising him that 

it would allow petitioner approximately 6 additional weeks to file an amended 

petition. Id. at 76. No amended petition was filed, and a hearing on the matter 

was set. Id. Petitioner failed to appear at the hearing, and respondent then 

moved to dismiss for petitioner's failure to file a petition for review that is 

consistent with of§ 73.01(5)(b), Stats., and the predecessor to TA 1.15(2)(d), WIS. 

Adm. Code. Id. at 75. While it is true that the Commission granted the motion, 

it appears that the basis was not the failure to file a proper petition for review in 

• the first instance, but rather petitioner's failure to file a proper amended petition 
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for revie\\' after ha\ing been notified of the shortcomings of the petition for ,.-, , 

, ' 

re\·iew. Moreover, the Commission could have dismissed the petition for re\'ie\\' 

because the petitioner failed to appear at the hearing. In shon, Brown does not 

stand for the proposition that dismissal is the only remedy for failing to file a 

petition for review in compliance \\ith § 73.01(5)(b), Stats., and TA 1.15(2)(d), WIS. 

Jo 
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Adm. Code. 

In Andraschko, the petition for review consisted only of the notice of 

redetermination the petitioner received from respondent, v.ith the follO\\ing 

minen on the bottom: "I would like a late afternoon appointment." Andraschko, 

9 WTAC at 26. While the Commission noted that this did not meet the 

requirements of § 73.01(5)(b), Stats., and the predecessor to TA 1.15(2)(d), Wis. 

Adm. Code, it appears that the basis for the dismissal was that t.1.e petition for 

• revie\\' was not timely filed. ld, Again, this case does not suppon respondent's 

position. 

Another case, also decided in 1971, clearly shows the approach the 

Commission has typically taken when confronted by petitions for review that do 

not comply v.ith the statutes and administrative rules. In Ecker v, Dept. of 

Revenue, 9 WTAC 96, ~200-761 Wis. Tax Rptr. (CCH) (1971), the Commission 

permitted a party to amend its petition for review upon a motion by respondent 

asserting the initial petition for review failed to comply \Vith the appropriate 

statutes and administrative rules. We see no reason to deny such opportunities 

in the future. Nothing in § 73.01(5)(b), Stats., dictates that dismissal must be 

the remedy for failure to comply with that statute or the administrative rules 

•
 
adopted pursuant to the statute.
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Therefore, [ "f 

IT IS ORDERED ,,, 

That the petition for review is dismissed. ,~ 

l' 

,
, 

Dated at lvladison, Wisconsin this 22nd day of A;Jril, 1997. 
, ' 

WISCONSIN TAX APPEALS COMMISSION 

Mark E, Musolf, Chairperson 

~l\ '\ 11\ I1J( ( ), \j ,-'J 
DoifM. Millis, Commissioner 

• David Prosser, Jr., Commiss' ner 
v 

ATTACHMENT: "NOTICE OF APPEAL INFORMATION" 
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NOTICE OF APPEAL INFORMA~ION 

, _.1 

t '.'X~~IC=: O~ R::GHTS FOR ?.=::-:~A..RING OR :-\"~IC:AL REVIEK r 

:~E TIMES A"·LOWED FOR ~~CH AND T~E IDENTIFIC~TION 

OF T~E PARTY TO 3E N~W.ED AS KESPO~~ENT 

~~e :o~~~~in~ not~ce is se=ved on you as pa~c of the Commissio~ls 

de~is~o~ :-endered: 

• 

'P..r.y ;:·a=:.y has a ::'-::"9:-..':. tc ?e:.it:'cr.. for a re::ea~':":1g of this oe(:':"sic:: 
v::':l::':: 2: days c: -:::e se:\.~ice of this ae::,:"s:'8n, as pr:Jvic:ied ir: 
se::::'on 227.49 0: :.ie ~·;:scons':'n Statutes. ~he 20 day pe=':"od 
c~m~e::ces the day a:ce= pe=s~~al se~~ice c:- mailing of th':"s 
cie-:::"sior:. (Decisio::.s of the Tax Jl..ppeals CC;T.~~ission are ma.iled the 
day ::'1ey are da':ec.. In :::e case of an c:-al ciecision, pe:-sor:al 
se::\"i::e :.3 the oral ~=onOL.:.r:.ce;ne:::.: of the de:::'s:"on at the ~ea:!:":::"ng.) 

The pe:.i::"on :or =e~ea~i~~ s~o~:j be filed ~i~~ the Wiscons:~ ~ax 

Appe~:s :~mm~ssio~. ~eve~=~eless, an appeal ca~ be taken directly 
to ci~c~~~ court t~~2~gh a pe~~~ion for judi~ial review. It is no~ 

nesessa:::-.:: :'0 pecicio::. fo:::.- a :::-e~ea~:'ng . 

lLT1y ;2i:-~Y has a ~:'9'::: to pe~i:.~on for a j"J.8.icial review of th:s 
decis:on as provided in ses~io~ 227.53 of :.~e Wisconsin Sta~~=es. 
The petition must be filed in circuit court and served upon the 
Wisconsin Tax Appeals Commission and the Department of Revenue 
w:~hi~ 3C days 0: s~~vice of t~is decisio~ ~: the~e has bee~ he 
pe:it~on :or ~ehear~~9, O~ witt~~ 30 days 0: se~ice of ~he order 
:i~ally ~:spos~ng c: ~he pe:~tio~ for rehear:'~~, or withi~ 30 days 
a::.er :.he fi:-.al d:'s:::osit.io:1 by operation 0: ~a.w of any pe':itior.:. 
for re~e~ring. The 3C day period commences :he day after pe~sonal 

ser"vice or mailing 0: the de~ision or order, cr the day after the 
:inal disposicion =y operation of law of any petition fo~ 
rehec.~ins. (De(:isions of t~e Tax ~.ppeals Commission are mailed the 
day they are dated. In the case of an oral decision, personal 
service is the oral pronounce~ent of the decision at the hearing.)
The petition for judicial review should name the Department of 
Revenue as respondent. 

This ~8ti~e is pa~t c: the de~isicn and incc~crated therein. 

• 
Tl'.-22 '?- 5/:;3) 


