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JOHN J. AND LOIS R. HETTICH, * 
5520 W. Idlewood Lane, N.W. I ' 

Atlanta! GA 30327 * DOCKET NO. 91-1-492 

Petitioners, * RULING AND ORDER 

vs. * 
WISCONSIN DEPARTMENT OF REVENUE * 
P.O. Box 8933
 
Madison, WI 53708 *
 

Respondent. * 
*************************************************************w** 

On July 14, 1993, the petitioners, John J. and Lois R. 

Hettich, by their counsel, Eugene O. DUffy, filed with this 

4Ia commission a NOTICE OF MOTION and MOTION FOR SUMMARY JUDGMENT, with 

supporting affidavits and other documentation, requesting this 

commission to enter summary judgment in their favor pursuant to 

Rule 802.08 of the Wisconsin Rules of civil Procedure and Rules §§ 

TA 1.31(1) and 1.39 of the Wisconsin Administrative Code. The 

grounds alleged for this motion are that there is no genuine issue 

as to any material facts and, thus, petitioners are entitled to 

jUdgment as a matter of law. The petitioners also advance a 

collateral estoppel defense that is superfluous and will not be 

considered. 

The petitioners rely, in part, on the respondent's 

failure to timely answer or object to their FIRST REQUEST FOR 

• 
ADMISSIONS served on it on March 30, 1992, arguing that pursuant to 

§ 804.11, wis. Stats. (The Wisconsin Rules of civil Procedure), 



L • each matter for which an admission was requested is admitted by ,., ' 

operation of law. 

On September 8, 1993, the respondent, Wisconsin Depart-
,] 

,".;", 

, 

,.. 
ment of Revenue, by its counsel, Kevin B. Cronin, filed with this (: ' ,.' 

commission a RESPONSE TO PETITIONERS' MOTION FOR SUMMARY JUDGMENT, 

along with supporting affidavits and other documentation. 

On September 8, 1993, the respondent also filed a MOTION 

TO WITHDRAW DEEMED ADMISSIONS in which it concedes it was late. 

This commission finds for the petitioners, John J. and 

Lois R. Hettich, and against the respondent, Wisconsin Department 

of' Revenue, for the following reasons: 

After considering the entire record before us, including 

the briefs of counsel, this commission hereby finds, decides, and 

4It rules as follows: 

1. On November 25, 1991, the petitioners, by their 

counsel, filed an appeal with this commission along with the 

companion appeals of: 

Bourassa Docket No. 91-I-495 
Beringer Docket No. 91-1-487 
Diekroeger Docket No. 91-1-493 
Estes Docket No. 91-1-494 
Rawles Docket No .. 91-I-488 
Thorne Docket No. 91-1-490 

2. The sole issue in all of these cases was the same, 

namely whether a timely refund claim was in fact filed by each of 

these taxpayers with the respondent in 1979 for the year 1978. The 

facts also appear to be virtually identical in all (7) cases. 

3. On July 9, 1992, a telephone scheduling conference 

4It was held involving all (7) cases, with Wisconsin Tax Appeals 
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Commissioner Douglass Bartley presiding • " ' 

4. On July 9, 1992, a Scheduling Order was issued on 

behalf of this commission by Commissioner Bartley which contained 

the following order: 
I ' 

"Mr. Duffy will notify Mr. Cronin and the Commission of 
the case he selects for litigation by July 31, 1992. His 
motion to consolidate and the six cases not selected for 
immediate litigation will be held in abeyance pending the 
resolution of the case selected." 

(His term having expired, Commissioner Bartley is no longer a 

member	 of the Wisconsin Tax Appeals Commission.) 

5. On April 21, 1993, this commission ruled in favor of 

the petitioner in the case selected and tried -- George L. Bourassa 

v. Wisconsin Department of Revenue,' Docket No. 91-1-495. 

6. The respondent has neither appealed the Bourassa 

•	 decision nor filed a notice of non-acquiescence to its holding 

pursuant to th~ provisions of § 73.01(4} (e}2, wis. Stats. It is 

thus final. 

7. The respondent has also refused-to resolve the (6) 

companion cases, including the instant matter, in conformity with 
, 

the Conclusions reached by this commission in the Bourassa matter. 

8. On March 30, 1992, the petitioners, John J. and Lois 

R. Hettich, by their counsel, served the following FIRST-REQUEST 

FOR ADMISsIONS on the respondent, Wisconsin Department of Revenue: 

•	 3 
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JOHN AND 

STATE OF WISCONSIN 

TAX Jl.PPEALS CmlMISSION 

LOIS HETTICH, 

Petitioners, 
DOCKET NO. 91-1-492 

,. 
1 . 

(1, 

1­

0: ' 
I . 

1-­ . 

v. 

WISCONSIN DEPJl~TMENT OF REVENUE, 

Respondent. 

PETITIONERS' FIRST 
REQU,-ST FOR Jl.DllISSIONS 

• 

Pursuant to §§ 804.11 and 7J.Ol(4} (d}, l.;is. Stats. (1989-. 

90}, the petitioners, JOHN .!'ND LOIS HETTICH, request that the 

respondent, Wisconsin Depart~ent of Revenue, admit to the truth of 

the follolJing matters for the purposes of this action within 30 

days after service hereof. Failure to respond will cause the 

requests to be dee~ed conclusively admitted for purposes of this 

action. 

ADHISSIO);S 

1. . The petitioners timely filed a claim for refund of 

their Wisconsin personal income tax for the calendar year 1978 with 

the Wisconsin Department of Revenue in 1979. 

• 

:2. The petitioners I claim for refund of their Wisconsin 

personal income tax for' the calendar year 1978 was filed as part of 

their original income tax return filed with the Wisconsin Depart­

ment of Revenue in 1979 • 

~ .. 
. ~. . 
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3. Exhibi t A attached hereto is a true and correct copy 

of the claim for refund filed by the petitioners for the calendar 

~ year 1978 with the Wisconsin Depart~ent of Revenue during 1979. 

4. The Wisconsin Depart~ent of Revenue failed to act on 

the claim for refund filed in 1979 by the petitioners for the 

calendar year 1978 within the time required by § 71.10(10) (g), wis. 

stats. (1979-80). 

5. since the wisconsin Depart~ent of Revenue failed to 

act on the clailOl fer refund filed by the petitioners, for the 

calendar year 1978 within one year after its receipt, the petition­

ers are entitled to the refund clai;;;ed for 1978 with statutory 

interest thereon. 

6. During 1979, the Wisconsin Department of :levenue 

received other claiws for refund fer calendar year 1978, which 

• other claims related to the same item of income and were filed in 

a manner and form similar to the petitioners', claim fer refund 

(herein "other claims"). 

7. Except for the clai~s at issue in case Nos. 91-1­

487,91-1-488,91-1-490, 91-!-492, 91-!-493, 91-1-494 and 91-1-495, 

some of these "other claims" were acted upon by the Wisconsin 

Department of Revenue within the time required by § 71.10(10) (g),
.' . 

Wis. sta~s: (1979-80). 

8. In the event it is determined that respondent failed 

to act within the time permitted by law with respect to the 

petitioners' refund claim here in issue, the respondent owes to the 

petitioners as a refund of taxes the sum of $7,106.41 plUS 

r ' 

" , 
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:statutory interest thereon for the period fro~ April 15, 1979 to 
,.. 

.­the date of pa~ent. 

9. Case Nos. 91-I-487, 91-I-46a, 91-I-490, 91-I-492, 

91-I-493, 91-I-494 and 91-I-495 involve common issues of law and/or 

fact. 

10. Exhibit B attached hereto is a true and correct copy 

of the memorandum provided to the petitioners in 1979 by their 

e~ployer, Siemens-Allis, regarding the filing of a claim refund 

with respect to the matters at issue in this action. 

• 
11. The lVisconsin Depart:::ent of Revenue first acted on 

the petitioners' claim for refund for the calendar year 1978, ~hich 

was filed in 1979, on March 13, 1991 . 

12. Exhibit C attached hereto is a true and correct copy 

of the Wisconsin Department of Revenue's notice of action on the 

claim for refund for 1978, filed by the petitioners in 1979. 

13. Filing a clai~ for refund as part of the original 

personal income tax return filed for the year to which the claim 

for refund relates is an accepted practice in Wisconsin. 

14. Wisconsin has adopted as its law the federal income 

tax law standard governing the requirements of what is necessary to 

set forth a claim for refund. 

15. Under federal law, an informal wri tten communication 

or series of such communications to the Internal Revenue Service by 

a taxpayer cla.iminq a right to refund contingent upon future events 

I . 

• constitutes a claim for refund • 

6 
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16. Under Wisconsin law, ~n informal written ccr.u"unica~ 
,
,

.

. 

tion or series of such cowwunications to the Wisconsin Depart~ent 

of Revenue by a taxpayer clai~ing a right to refund contingent upon 

future events constitutes a claim for refund. 

Dated this ~ day of March, 1992. 

(y, 

," .. 

t .. ' ,.. 

O'NEIL, O.NNON & HOLLJ1J..N, S.C. 

By: 

P. o. Address: 

• 

Suite 1400 
111 East Wisconsin Avenue 
Milwaukee, Wisconsin 53202-4803 

(414) 276-5000 

•
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.'. SI=HENS-ALLIS 

•	 
,<.
. INTER-OFFICE CORRES?ONDE:NCE: 

D.~e:ic: (?lease Sfe a:":..ac::'ea cist=i=-'Jtio:l list) ~a:C:1 6, lSi9 

eeries To: 
(, , 

Frem:	 Di= ec~c~ I
 

!~c~st=ial ~elatio~s
 

7:")ose of ::'c'J .·..·:-:0 r.ave sold hc:::es i:l riiscc:::sin ca:l e.>~ec"t to pay a 
cc?ital ~~i~s ~ to t:.e state cf ~iscc~si~ c~ ~~e ;ai:l C:'l ~;e 

sale cf :c·~ ~E=sc~al =esice~ce. 

• 

:;ttac::ec :":e:e·..·it.:"'l is a ":;esice~ce Q"..:es~:c:-_"':ai=e" (:c;:"::\ 1-827) -..':;ic:, 
:Jot:'fies -:"~e S~ate of 'riiscc;-:s.i:l of tie c~a:1c;e of yc-.:= :es::e::.ca - a 
c~FY of ~~:c~ s~culd ~ filed ~i~~ ~~e ~iscc~s:':l i~cc~e tax =et~::l. 

~lso at~c~ed is a ~~gsested :=ctact:ve cla~ lette~. 7~is lette= 
.... oj" :zctec~ :.·C1.:;::' c.1ai::) :o!: a =e='~:1d s:,culd ~:":e Sta~e 0: ''';iscc:-:si:l 
lese a cas! ?e:::~i~g i:l ~~e cc~=~s ~~c~ chal1e~ses ~~e ~alici~ cf 
tax C~ ~~e sale cf =es:ce~ces• 

~.s::-:;'I 

::".,clcs-.:.=es 

....~.~~. 

: .... -', 
:- .. 

' •. ~ '. :
~, 

. 
.. 

;~ .. 
' ....' T 

•
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; .--., ,. 

• INT= R -OF;:IC = COr;;:; =5;:>0 N:::: =."J C == 

Divisio~/?lent Employee' 
Relations Xanagers .-, , 

Ccpiu ic: ,.J. L. P1atr,er 
G. L. :ovrasH 

f:c;:-,: Corporate EIi.p10ye: Relatio:ls H. C. Equitz ,-
t •

. 
D. H. Rau 
C. J. Roginski 
Corp. Ell Staff 

5";;e:!: :.I15CONSIN F£'~S(jN,~.L INW·:E iAX - Ei,',FLOYHS I':DVING OUT OF HlSCOt,SIN 

The .':'llis-Chalii::rs iex Depertiii:nt advises t.ict ejjjploj'eEs iJoving out of tl~e State 
cf Wiscc~sin C2~ expect to pay a capitfl gains tax to the Stlt~ of Wisconsin re: 
the cai~ on the sale of their personal residence. Based on \'::rio~s 1el'e1s of 
sain: the tex wDu1d be as fo11cws: . 

Tax 
Gain (If inco:;,e in 11.4:: bracket) 

•
 
$10,000. Sl,140.
 
20,000. 2,200.
 
30,000. 3,420.
 
40,000. 4,550.
 
50,000. 5, iDD. 

The Employee R:location Council (an association of co",?a~ies) is in the process of 
challenging the I'alidity of this tax. Therefore, there is a chence thet the tax 
en ~1e sale of resice:lces cou1d be declared invalid by.the courts. The filing of 
a protect;,'e clei;;! (within' fOl:r yeers of selling) for ref,md 11y emploj'ees ·leavii.g 
t~i'State, ~2Y be in crder sine! the State ~ay be obliged to refu~d the tax if the 
Si:te lost the case (see cttachrn:nt 1). 

Additionally, er.J?loyees 1e~ving the State should file a "R:sice;lce Qliestioronaire" 
(Fol7ol 1-827) which notifies the State of the change in residence. A cc~y of sa;;:e 
should also be filed with the e;;,ployee's final Hisconsin incor.Je. tax return (see 

'. attachment 2). ". '.". . . .. ...:. . 

Since the :bove is for infor.nationa1 purposes only., it is recor.;;;ended t.hat ~1l 
affected e~ployees contact their personal tax. advisor for handling individual .. : .. .. :'- .' . . . .. '.
prob1er.:s . 

. : ::.... :.::' .. :." .' / 

.. ;: .; :;~\:~:~if~:-: .. '. : 
"rl?A~r.(/ -', 

.::. ;~::-' ?~'~;~.:' ~..~:.~;, .. .. ; .... :. Robir~~~'. Hanaser ~ 
Personnel Administration Services"·, 

. " 

", 

)1 
.. ~ .~:;:"":":-::-'-~.. " ~ .. , :;. ­
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•	 ,.••. ch--·+ 1 r.l. L:	 , ...C.I ... 11 , 

." . 

SUGG£STED PROTECTiVE" CLAIM LETTE~ 

TO TriE WiSCONSJII D£PARTl-iENT OF REVENUE 
RE:	 U.PJTAl GA1!iS TP.X ON SALE OF 7E::I50:-<;:1 ?E5JD£:lCE 

813 NORTH 6th ST"EET 
~;L'IAUKEE. j,iiSCOHSitI 5::202 

(Name of Tcxpc.yer) respectively reqL.'ests th:t the tax on ~he Cepit:l 

gain cmounti~g to __~ due to the sale of ~y ~isccnsi~ 

residence {6:te} be cbated end that such tax plus interest due 

• thEreon should be refur.ded. Eo\;€ver. this claim should be held in 

abeyance pendjNg the court's decision ,5 to the t2x,bility of the 

921n on the sale' of a Wisconsin Resice~ce. 

Signed:
 

Present Address:------- ­., --------'------ ­
. Address of Wiscon~in Property Sold~ 

. . ... . ..... "',':,:.',' ~.. ,.''. :: '':''~'-: ..' ". .. .. '. ..... :: ..:. . ':. : 
---~-------,:---
---,---------..,.---. ,.'. 

• 
. :.~~:..... :...;. .. ;.: ., . .... '....... .. ,	 ~
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. ',~~:::i.:.;:'l. Wi~-:t'.~n 5.3701 , . 
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Depc[:ment of He--,'e:-n.:e.. . . '" . .
 
f - , 

1. YOL:r fL:J1 n.:;'l~ ---,$oci.' SeC1Jri,y ~~L:mber_.,,__------

2.' Sp;,use's fuil f,';;"~ ...,- $ociol ?ecuri,y Number -,- _
 

3. Your pre!en! ;;ccre~ -.,- ,- -,. _ 

4. On \~..hct ccte cid you mo....e fiC:i1 '''''is.co;-..sin? ------__ 

5. \','r,H !;,!cifjc s:e;::s cid yC:J :=i<e:o 'e;,,:;,ir.c!~ )'o~r leScl resice;;ce in \,,'iscorain and on whet cc~e ~d you ake 
..;. . 

~ch >.e;s? -'- ..,-..,.,- ---.,.. 

, . 
6. In whet s~c!e did )'O~ esa::l:s~ yC:,H ;)ew re=~1 re5ic'!r::~? -,.- .,...-_.;., 

e' 
V;he:l c'id yO:J ~!;in work:n;::"\ \..~et r:~!e? ----------_--- ,..,_--

Did Yo:.lr fz~ily j.',c\'e Ol,.'t cf \V:s:~r:si;'\ ~o \'c:.:r n!w !fE::1 r~5ic'e:1::e? _ If so. on'r'.'hct C~~~? _ 

a.. Re;:5~erd ~o vo:e? -, ,-__..,...,. 

b. Pu;c:,~;;sed ;; 1':o:-r.e? -':--;- --..:....,,.....,,..-..,.--

If so. 0;' whc. cate W25 it p~rc~.:rec? r,---------;,.....,--------------~""'7---

Co Filed resice,,! income :-ax rt:cms? ------,.-------.,_----l(5:.;: y;an' We:::). . 

10. Since moving fro,!! Wi=ns;n. I:~e you: : -

•. a. Sent y~ur children 10 Whc;,,,sin ,<:hools? ._' --,­ _ 

b. Engaged in any income-producing activity i;'l Wisconsin? _ 

Co Purch2strl Wisconsin aulo license ?lal~? _...:.... 

,­ , 

'. " ......- .' . 
(OVER) 

_ 



.~""::, I I 

.. State 0 f Wiscoos:~",,:,' ~~:':,':.'::~E:::,~::~::."~~ >""" .",. • .~,,, "",,. 
-,-

L::~E5-S U..I,.~l ~:: ", 

Haren 13, 1991 Revenue Audit Bureau . 

Post Office Box 8905 
Madison, ~isconsin 53iCB 

J 

Attn: Eugene O. Duffy
 
O'Neil, Cannon and Hollman, S.C.
 
111 E. ~Isconsin Avenue
 
Suite 1400, Bank One Plaza
 
Hil~aukee, ~I 53202-4803
 

Dear Eugene O. Duffy: 

Consideration has been given to your letter dated September 10, 1990,
 
regarding the processing of refund claims for John J. and Lois R. Hettich,
 
Social Security Numbers 415-52-4270 and 256-36-3998, respectively.
 

• 
~e have no record of the claims fer refund of the Wisconsin income tax paid on
 
the gain on the sale of their personal residence in 1978 being timely
 
received. furthermore, the claims fi led ~ith your September 10, 1990, letter
 
are denied since they ~ere filed beyond the statue of limitations .
 

There are no statutory appeal rights for claims for refund filed beyond the 
statute of limitations. 

Sincerely, 

Q(~ !r.... ·ti;..J~""'-dd'-- ..........~.
 
~ 

L. L. I-/i 11 Iaroson, Chi ef 
Office Audit Section 

LLl-l:GTF: s19
 
Ene.
 

ce; John J. and Lois R. Hettich 

•
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9. The	 respondent did not serve upon the petitioners or 

~ .the petitioners' counsel any written answer or objection addressed ,., , 

to the matter for which admissions were requested within the 30-day c, 

time limit for making such responses under § 804.11, wis. Stats. ,. 
I ' 

(Rules of Civil Procedure). 

10. During the time period required by law for said 

responses, neither the respondent nor its counsel sought an 

extension of time to make such response or objection. In addition, 

no such extension was ever granted by the petitioners or their 

counselor this commission. 

11. The respondent's stated reasons for sUbmitting 

untimely denials to the petitioners' request for admissions do not 

consti tute good and sufficient grounds for granting the 

4It	 respondent's MOTION TO WITHDRAW DEEMED ADMISSIONS under § 804.11 

(2), wis. Stats. 

12. section 802.08, Wis. Stats., provides as follows: 

802.08 summary jUdgment. 

* * * 
(2) MOTION .... The judgment sought shall be rendered if 
the pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to a 
jUdgment as a matter of law...• 

13. Under Wisconsin law, the granting of summary 

jUdgment may be based upon the foreclosure of pertinent issues of 

fact deemed conclusively proved through admissions, even if those 

admissions embrace issues of ultimate fact which may be dispositive 

...	 of the entire case. See Bank of Two Rivers v. Zimmer, 112 wis. 2d 

15 
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, 
624, at 630 (1983). 

14. The petitioners' admissions are deemed conclusively 

proved through the operation of § 804.11(1) (b), wis. Stats. 

Accordingly, there is no genuine issue as to any material fact in 

the matter now before us. 

15. The petitioners, John J. and Lois R. Hettich, have 

shown good and sufficient grounds for the granting of their motion 

and are entitled to judgment in their favor as a matter of law 

according to this commission's decision in George L. Bourassa v. 

wisconsin Department of Revenue, WTAC Dkt. No. 91-I-495 (April 21, 

1993, as corrected April 26, 1993), CCH'Wis. Tax Reporter ~203-408. 

Therefore, , IT IS HEREBY ORDERED 

1. That the respondent's motion to withdraw its deemed 

admissions is denied; 

2. That the petitioners' motion for summary jUdgment is 

granted on the grounds that there is no genuine issue as to any 

material fact and petitioners are entitled to ju~gment as a matter 

of law. 

Dated at Madison, Wisconsin, this 13th day of J'anuary, 

1994. 

~T/R~SSION 

ATTACHMENT: "Notice Thomas R. 
. ?1Y/~'-:~' 

T1 ken, Comm1SS10ner 
of Appeal Information" 

• 
J~_. Mettner, Commissioner 

(not pa ticipatingl 
Mark E. Musolf, Chairperson 

16
 


