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STATE 0~ Y-!l;'COi",IN• 

DEPAR1N,i:NT	 0;: ;:[\'::NUE ~STATE Of WISCOKSIN 
fD) [E ®[.	 0V[[ ['n! ~ 

'.
 
TAX APPEALS COM,~!I 58 ION
 Ul1 APR 4 1980 lJ:0 

.,. * '" •••• * •• * • * ••••• LEGAL DIVISION

• 
DAVID L. MOLL and	 • DOCKET NO. 1-5143 

GEOHGE EGAN, JH.,	 • DOCKET NO. I-G144
• 

Petitioners,* DECISION AND OGDEH
• 

vs.	 * (Drafted by 
*' Chairman Doykoff) " 

WISCONSIN DEPAHnlENT OF REVENUE,	 * 
'" 

Respondent. • 
* 

*	 '" '" '" '" * '" * * * * * * '" '" * * * '" 
The above-cnti t led matters'lere heard by the Commission. 

The petitioners, David Moll and George Egan, Jr., appeared in person 

and by their attorney, Norman C, Fritz. The respondent, Wisconsin 

Department of Revenue, appeared by its attorney, John R. Evans, 

Because the cases involve the same igsues, the parties a~reed to 

•	 consolidate the cases for purposes of hearing and the resolution of 

the issues. Having considered the evidence and arguments of tile 

parties, this Commission hereby 'finds and decides as 

FINDINGS OF FACT 

1. This is a timely filed appeal to this CommiSSion for 

review of the j'espondent's decision on tile petitioners' petitions 

for j'cdetcrrninnt.ion o[ assessments o[ additional income taxes for 

the taxalJ l~, yea 1'5 1970, 1972 "!ld 1973, [or Davl d L. Moll and 1970, 

1071 alld 1973 for G()or~e E~an, Jr. 

2. ]luring the pel'iods under review, the petitiolJerF. were 

Wiscon,;ln j'(·,,;jclents, F;ubjer\'. to the Income tax provisions 01' Chapt.er 

7], Wi;;. SLats . 
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3. On Uarch 20, 1975, respondent issued an assessment 

• against each petitioner in the following amounts: 

Income Taxes Interest Total 
David L. Moll (for 1970, 

1972 and 1973) $14,887.27 $ 2,609.98 $17,497.25 

George Egan, Jr. (for 
1970, 1971 and 1(73) $ 9,035.30 $ 2,109.85 $11,145.15 

4. Each petitioner, with his attorney, Norman C. Fritz, 

filed a petition for redetermination with respondent, dated April 11, 

1975. On September 25, 1975, respondent denied both petitions for 

redetermination in full. 

• 

5. Several issues were involved in the assessments which 

are not in dispute here. This case involves transactions relating 

to 2 parcels of real estate, herein referred to as the Carroll Street 

Apartments, Inc. and the federal project property. The facts relating 

to each transaction are set out separately below. 

Carroll Street Apartments, Inc. 

6. In taxable year 1970, each petitioner owned 50~ of the 

outstanding stock i.n the Carroll Stree,t Apartments of Waukesha, Inc., 

a Wisconsin corpo~ation, located in Waukesha County, Wisconsin. 

M~ Egan was the corporatiog's president. 

7. In 1970, petitioners der.ided to dissolve the corporation 

und-;r s<2ction 33:'; of the Internal. Heve-nue Code anel s.71.333, Wis. 

Stats., anel transier its' aSf;ets to a (Jartnership in which the 

petitioners we~e the only partners. 

8. The corporation adopted a pilln of liquidation on 

December 5, 1970 anel tran:--;ferred all the corporation's property 

• 
under the phin by December 31, 1970. 
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9. Under date of DecemLer 22, 1\)70, on behalf of 

Dissolve" and a $5 filing tee. The letter contained a statement that 

a copy of the lcttcr was bein~ scnt to the "Wisconsin Department of 

Taxation" (sic!) to advise it of the c<!rporation's election to dissolve 

"under IRS Code Sec. 333 and the corresponding Wisconsin statute 

relating to one-month liquida.tion". 
~. 

10. Under date of December 22, 1970, on behalf of petitioners 

Attorncy Fritz sent to the District Director of the Internal Revenue 

Service in Milwaukee, Wisconsin, a completed federal Form 966 

("Corporate Dissolution or Liquidation") relating to the corporation, 

together with an attachment. The attachment consisted of a single 

I. page which contained a desc~iption of the voting power of each class 

•	 of stock, a Ih<t of shareholders as of the time of adoption of the 

plan of liquidation, and3sentcnces: "There were no corporate 

shareholders as of January 1, 1954. The corporation was formed in 

1963 (.) All shareholders elect under Section 333. ". Form 966 lias 

signed by Georpe Egan, ,Jr., designated as the corporation's president, 

and was dated December 2, 1970. A copy of this material was not 

sent to the respondent. 

11. Federal Form 964 .< "Elect lon of Shareholder under 

Section 333 Liquidation") was not filed by either peti.tioner with 

the respondcnt. 

12. Hespnndcll t con tends that peti ti oilers' fail ure to f Dc 

federal Form flG·1 with it mal",s petitioners' election lInder 5.71.333, 

• 
WIs. St:1t,.;., (\rf,'ctive an,) invalid:1tes any h"nufit.s petition,,,-,; have' 

:1
 



claimed under that statute. Petitioners contend they gave s~fficient 

notice to respondent of their election under s.71.333 in 2 ways: 

• by 'their attorney's sending respondent a copy of his December 22, 

1970 letter addressed to the Wisconsin Secretary of State and by 

their attorney's filing federal Form 966 with the Internal Revenue 

Service (the "assessing authori ty" under s. 71. 333( 3), claim petitioners). 

Federal Project Property 

13. On October 31, 1969, a warranty deed was signed by 

Winifred A. Connell conveying 2 1/2 lots in the City of Waukesha to 

George Egan, Jr. and David L. Moll, as tenants in common. The deed 

was recorded in the Waukesha County Register of Deeds Office on 

November 10, 1969 in Volume 1177 of Deeds at page 32. These lots 

were locat~d at the 60rner of Pleasant and Arcadian Streets and at 

the time of their purchase, one lot was vacant and each ~f the other 

• 2 had a single family residence on it . 

14. Mr. Egan testified that he did not recall when these 

lots were purchased, that he was contacted by Winifred A, Connell in 

1967 about purchasing them, that at SO.me time a $2,000 payment 

(referred to as a "deposit", "down paym(~nt" and "earnest money") was 

made to Mrs. Connell, and that a contract was entered into with her 

to purchase the lots.. However, Ur, Egan was not precise about the 

1 

I. 
dates of tllese occasions and no contrac~ nor cancelled checks were 

introduced'into evidence. No land contl'ILct for the lots had been 

recorded at the Waukesha County Courthouse either. 

15, Mr. Egan testified th~t the lots were purchased for 

investment PUl'poses, that he had no speci fi c plans for them WhfJll he 

pUl'<:hased tl10m, that the' lots were located aCl'oss the street froll) 

• some :lpal·lment.s O\\'lwd by the petitioners' partnership, and that after' 



17.	 Both petitioners testified that officials or employees 

.of	 the City of Waukesha had requested them to improve or repair one 

of the 2 houses on one lot. Mr. Moll testified that the repairs 

were too costly for them to do. Mr. Egan testified that City of 

Waukesha officials or employees "hounded" petitioners to bring one 

of the houses "up to standard" as set out in a letter but that they 

could not afford to. 

18. Mr. Egan testified that at the time petitioners 

purchased the lots, they had not planned to' build a low-rent 

apartment building for the elderly under a U.S. Department of Housing 

•	 and Urban Development (HUD) or Federal Housing Authority (FHA) progr-am. 

He did not recall when petitioners decided to build such building. 

but recalled reading newspaper articles to the effect that the City 

of Waukesha and the FIlA wanted a private builder to get involved in 

such project. 

19. On October 23, 1970, petitioners caused a building on 

pne of their lots to.be demolished and claimed a loss of $15,941~87 

on their 1970 U.S. partnership return. On the return was a notation 

"Building was under threat of condemnation by City of Waukesha. 

Costs necessary to remove threat excessive". Respondent appears to 
•

have disallowed this loss, cont.ending that petit.ioners knew that 

they were ~!;(}ing to dC'1ll01 ish the bui Iding when ·they pUI'chased i.t on 

• Oc toller 3 I, 1!)(i9 . 

5
 



20. A	 letter dated July 31, 1970 from Mr. Egan to 

...	 Mr. Ivan Kaste of the Waukesha Freeman newspaper contained the 

following paragraph: 

"In November of 1968, FI/A and City of Waukesha 
officials were contacted conccrnin~ the 
feasibility of an ~IA project for the elderly 
on the	 Southeast corner of Arcadian and Pleasant. 
The proposal was received by both the FHA and the 
city officillis with enthusiasm. The cooperation 
of the	 City of Waukesha Planning Department, 
Planning Commission, Zoning Board of Appeals and 
the Common Council were needed to meet the rigid 
FHA requirements." 

The letter described in detail the low-rent housing project for 

the elderly which was constructed on the 2 1/2 lots purchased by 

petitioners. 

21. The respondent introduced into the record a copy of 

•	 3 newspaper articles which appeared in the Waukesha Freeman. A 

May 13, 1969 article, captioned "I/ousing for Elderly Planned for 

Waukesha", discussed a planned 33-uni'; apartment house project for 

elderly citizens which was being planlled by the petitioners on the 

site of the lots they purchas6d on Oc~ober 31, 1969. A May 27, 

1969 article discussed the Waukesha Plan Commission's schedulEd 

meeting for May 28' to discuss petl.tioners' planned apartment house 

project on the site of the lots they !lurchased on October 31, 19G9. 

An August 4, 1970 article, captioned "!lousing Project for Elderly 

Being Built in Waukesha", contain,'; mllch of the factual information 

'setout in Mr. Egan's July 31, 1970 lutter to Mr. Ivan Kaste and 

contains the sentence: "i\pproval of the pro:ject in June (1970) 

•
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culminated a year and a half of planning, negotiations and 

• discussions between the developers, eity offIcials and the FilA." 

22. At a hearing before this Commission on May 24, 1978, 

petitioner~ testified as set out in Findings ~f Fact 16 and 18. 

This testimony conflicts with the testimony and exhibits discussed 

in Findings of Fact 20 and 21. 

23. After examining the testimony and evidence of the 

parties, and after consideration of all relevant facts and circumstanc. 

and the reasonable inferences to be drawn therefrom, this Commission 

finds that the real property herein involved had been purchased with 

the intention of demolishing the building involved in this controversy, 

ISSUES FOR DETERMINATION 

• 
1. Did petitioners' file proper written election with 

respondent to claim the benefits of s.71.333, Wis. Stais,? Was 

petitioners' failure to file federal Form 964 ("Election of Share

holder under Section 333 Liquidation") with respondent a defect 'to 

deny them the application of s.71.333, Wis. Stats.? 

2. May petitioners claim a loss for their demolition loss 

sustained in 1970 under section 165 of the Internal Rev~nue Code for 

a "loss sustained during the taxable year and not compensated for by 

insurance or otherwise"? 

Wl,SCONSIN STATUTES INVOLVED 
0971 ) 

Section 7].02 Definitions. 

"(2) DEFINITIONS Al'PLICAi3LE TO N,nUIli\L PEHSO:\S AND 
FIDUCIAHIES. As used in this chapt.er: 

"(l?) 'Internal l'evenue code' means'... for the taxahle 

• 
y<,al's ID70 and t.Il('n!~lrter or any t;\xfmyer who ~;o (dl~ctG 

it mea ns the i.n tern:!l revenue code as amended to 
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December 31, 1970, and in ~uch case 'federal 
taxable income' and 'federal adjusted gross 

• 
inco'me' mean taxable income and adjusted gross 
income as defined by such code . 

Section 71.333 Election as to recognition of gain 
in certain corporate liquidations. 

"(3) In this section, 'qualified electlng shareholder', 
means a shareholder, other than an excluded corporation, 
of any class of stock whether or not entitled to vote 
on the adoption of the plan' of liquidation who is a 
shareholder at the time of the adoption of such plan, 
and whose written election to have the benefits of this 
section is filed with tile assessing authority within 
30 days after the adoption of the plan of liquidation. " 

(Emphas~s added) 
INTERNAL REVENUE CODE pnOVISIO~ INVOLVED 

Section 165. LOSSES. 

"(a) GENERAL RULE.--There shall be allowed as a 
deduction any loss sustained during the taxable 
year and not compensated for by insurance or 
otherwise." 

• 
INTE~KAL REVENUE REGULATIONS INVOLVED 

§ 1.165-3. Demolition of buildings. 

"(a) In'tent to demolish formed at time of purchase. 

"(1) Except as provided in ,;ubparagraph (2) of this 
paragr~ph, the following ru~e shall apply when, in 
the course of a trade or bll';iness or in a transaction 
entered'into for profit, real property is purchased 
with the intention of demol:..shing either immediately 
or subsequently the buildin,;s situated thereon: No 
deduction shall be allowed uncler section 165(a) on 
account of the dC'Jllolition of the old buildings even 
though any demolition origi.nally planned is subseqUEnt ly 
deferred or abandoned. 

"( c) Evidence of i.ntention. 

"( 1)' Whether real property has been purchased wi th the 
intention, of demolishing tile buildin~s thereon or 
whether the demolition of the buildinr;s occurs as a 
result of a plan formed suhsequent to their aequisi.tion 
is a question of fact, and the answer depends upon an 
examination of all tile surrounding' facts and ci )'eum";tances, 

• 
The an~\\'cr t.o the quest.ion cines not depend solely upnn 
the statemen.ts of the taxpayer at the time he aequil'<!cl 



the property or demolished the buildings, but 

• 
such statements, if malle, are relevant and will 
be considered. Certain other relevant facts and 
cir~umst~nces that exist in some c~ses and the 
inferences that might reasonably be drawn from 
them are described in subparagraphs (2) and (3) 
of this paragraph. The question as to the 
taxpayer's intention is not answered by any 
inference that is drawn from anyone fact or 
circumstance but can be answered only by a 
consideration of all relevant facts and circumstances 
and the reasonable inferences to be drawn therefrom. 

"(>2) An intention at the time of acquisition to 
demolish may be suggested by: 

(i) A short delay between the date of acquisition 
and the date of demolition; 

(ii) Evidence of prohibitive remodeling costs 
determined at the time of acquisition; 

(iii) Existence of municipal regulations at the 
time of acquisition which would prohibit the continued 
use of the buildings for profit purposes; 

• (iv) Unsuitability of the buildings for the taxpayer's 
trade or business at the time of acquisition; or 

(v) Inability at the time of acquisition to realize a 
reasonable income from the buildings." 

CONCLUSIONS OF LAW 

1. Pet,itioners filed a tim<)}y wl~itten election with 

respondent within 30 days of the adoption of the plan of liquidation 

under 5.71:333(3), Wis. Stats .• to be covered by the definition of 

"quali fied electing shareholder" for purposes of claiming the election 

allowed by s.71.333, Wis. Stat~. 

2. Petitioners may not clajln a loss for their demolition 

loss sustained in 1970 under secti9n 165 of the Intel'nal Revcnu~ 

Code because, t.hey had 11:\<1 the IntlJntion of d"molishlnl~ the building 

involvL'd pl'ior to their purchase of the l'e:ll rJr'operty on which it 

• was lo<:at.ed. 
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Authority: Internal Revenue Regulations 1.165-3(a) and (c). 

• Therefore, 

IT IS ORDERED 

That the respondent's action on petitioners' petition 

for redetermination be modified to conform to the Findings of Fact 

and Conclusions of Law above and as s'o modi fled, is af firmed. 

Dated at Madison, Wisconsin, this 3rd day of April, 

1980. 

WISCONSIN TAX APPEALS COMMISSION 

-=re~\0P ))). Bcy~1t-
Thomas M. Boykoff, Chairman 

~k~~I/~M{~ 
Thomas II. Timken, Commissioner• L.,~~?=' / . .
 

..,. m 
" (!!,.~ ¢<_.,~..&::OS - ::::.,';~ 

Johl"'!'. Morris, 'Conunissioner 

~):a·\.lc;"~1.~"'" AJ...~~~1J.z_. 

. ~~~~ 12~7It~J 
KeVLh H. Cl i rl't,>.d..,. 'Q:nmllissioner 

•
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STNfS Of WISCONSIN
 

TAX APPEALS COMm SS ION
 

* * * * * * * * * * * * * * * * * * *
 

• * 
DAVID L. MOLL ancl * DOCKET NO. 1-5143 

GEORGE EGAN, JH. * DOCKET NO. 1-5144 

* 
Petitioncr~,* o l' I N ION 

* 
vs. * '(Drafted by 

* Chairman Boykoff) 
WISCONSIN DEPAnT~lENT OF REVENUE, *' 

* Respondent. *
 
*
 

* * * * * * * * * * * * * * * * * * *
 

• 

To properly qualify for an election under 8.71.333, Wis. 

Stats., that statute provides several conditions. Among them is 

that the taxpayer must file a "written election to have the benefits 

of this section ...with the assessin~ authority within 30 days 

after the adoption of the plan of liquidation .. "(s.71.333(3), 

Wis.· Stats.) . 

Responl]ent has contended that tIle only proper form of 

filing this written election is by filing a completed copy of 

federal Form 964. Respondent cites Internal Revenue Regulaticn 

1.333-3 which specifically requires a written e'Jection of the 

benefits of section 333 of the Internal Revenue Code to be made by 

the filing of federal Form 964 with tllO Internal Hcvcnue Service. 

It is not disputed that this is a req~irement of federal law. 

Section 71.333, \\'is. ·St:1ts., does not ~pecificially require 

the filing of a particular form ill making an election under tllat 

section. At the time under review in this case. no administrative 

rule specified the mallilcr in wllich tile election for Wisconsin tax 

purposes mus\ bl' filed . 

•
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Administrative rule Tax 2.83, entitled "Requirements 

for written elections as to recognition of ~ain in certain 

•	 corporation liquidations", has since been adopted to codify 

respondent's contention. In the rule, to qualify for the benefits 

of s.71.333, Wis. Stats., federal Form 964 must be filed with 

respondent within 30 days after the adoption of the plan of 

liquidation (Tax 2.83(2) and (5». However, this rule became effective 

on February I, 1979 and was not in effect at the time of the dispute 

in this case. 

The provisions of Chapter 71, Wis. Stats. whicll apply to 

corporations were not "federalized" to the same extent as were 

provisions of Chapter 71 which apply to individuals. Section 71.02(2), 

Wis. Stats., contains definitions which apply to natural persons 

under Chapter 71 .. One of these definitions is of the "internal 

• revenue code", whi.ch is defi ned as the federal code, with all of 

its amend(~ments until a certain date, and includes federal 

interpretations of these provisions. 

No similar "federalization" of th.e provisions in Cha,lter 71 

applies to corporations. There is an absence of a definition of 

"internal revl~nue code" in s.71.02(1), Wis. Stats., containinf~ 

definitions a!lplicable to corporatiolls. (Also cf.Wis. Adm. Code, 

s. Tax 1.OGJ It callnot be held that wilen Wisconsin enacted s.71.333 
,	 . 

(which	 is adllllttecily simi lar, though not, identical to section 333 

of the Internal Bcvenue Code), in Chapter 541, Laws of 1955, it 

ipso fa~to enacted all thell existing and subsequently adopted 

regulalinllS pertailling to section 333 of tll0 Illtel'llaJ Ilavenue ('lde. 

• 
If the I.q:islalul·c wished to nehiev() this result.. it could hav'; 

written it illtO tIle statute. 
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In December 1970, s,71.333(3) merely required "written 

election" of the benefits of the statute wi th the "assessing 

•	 authority", On December 22, 1970, petitioners' attorney wrote the 

Wisconsin Secretary of State of petitioners' election "under IRS 

Code Sec, 333 and the corresponding Wisconsin statute relating to 

one-month liquidation." A carbon copy was sent to the "Wisconsin 

Dept. of 1'axation" (sic!) as indicated on the December 22 letter. 

Respondent did not deny that this document was in writing, was 

timely, nor that it was sent by petitioners' representative and 

received by it. Nor did respondent contend that the designation 

"Wisconsin Dept, of Taxation" rather than the "Wisconsin. Department 

of Revenue" made the letter defective. This Commission holds that 

this December 22, 1970 letter constituted compliance with the 
. 

"written election" provision of s.71.333(3). Wis. Stats.. , as it 

•	 exi sted in December 1970 and in absence of a statute or an 

administl'ative rule comparable to Tax 2,83. This Commission also 

holds that the "\lssessing authority" uncleI' s.71.333(3) is the 

Wiseons i n Departnwn t of Reven lW, 

This Co~nission recognizes that 2 cases previously decided 

by it involved elections unclor seeti.oll 333 of the Internal Hcvenue 

Code and s.71.333, ,\I'is, Stats.: John E. Vick ancl Uary H. Vic~. v. 

Wisconsin Del)~rtmellt of llevenuc, .7 II'TAC 171 (October 30, 1968) and 

Louis Boxhorn and IIrlinc Boxhorn v. \\'jseonsin Department of Ht,venue, 

10 WTAC 183 (March 31, 1977). These cases, howcver, arc 

distinguishable II'OIll the case currnntly before us. In both the 

Vicl, and ).~o:-:h~n cases, the issue wa~ whether a wrtt.tcn election was 

• 
limply [i Icll. In till' cUIT"nt. case, the issuc is the ac!c'luacy of a 

t.il1lcly rilt'd wl'il.t<'11 l~lc('li()n. 



The phrase "itssessing authority" in s. 71. 333( 3), \Vis. 

• 
Stats., appears to be misleading as to who the written election 

must be filed with. The pllrase appears inappropriate, obsolete 

and may cause furtller cOl1£usioo to taxpayers.
 

Submitted by:
 

1t~y". ~Q48-
Thomas 11. Boykof f, Chairman i 

• 

•
 


