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The above-entitled matters were heard by the Comnission.
The petitioners, David Moll and George Egan, Jr., appeared in person
and by their attorney, Norman C. Fritz. The respondent, Wisconsin
Departmeét 6f Revenue, appéared by tts attorney, John R. Evans.
Because the cases invdlve'the same is§sues, the parties agreed to
consolidate the cases for purposes of hearing and the reso%ution of
the issues. Having considered the evidence and arguments of the
pa}ties, this Commission hereby finds and decides as

FINDINGS OF TFACT
1. This is a timely filed appeal to this Commission for

1

revicew of the respondent's decision oa the petitioners petitions
Tfor redetermination of asscessments of additional income Laxes for
the taxable yecars 1970, 1972 and 1973. for David L. Moll and 1970,
1971 and 1973 Tor George Lgan, Jr.

2. During the-periods under review, the petitioners were

Wisconsin residents, subject to the income tax provisions ol Chapter

71, Wis. Stats.



3. On March 20, 1975, recspondent issued an assessment

against each petitioner in the following amounts:

B Income Taxes Interest Total
David L. Meoll (for 1970,
1972 and 1973) $14,887.27 $ 2,6092.98 $17,497.25
George Egan, Jr. (for
1970, 1971 and 1973) $ 9,035.30 $ 2,109.85 $11,145.15

4. Each petitioner, with his attorney, Norman C. Fritgz,

. filed a petition for redetormination-with respondent, dated April 11,
1975. On September 25, 1975, respondent denied both petitions for
redetermination in full.

5. Several issues were involved in the assessments which
are not in dispute here. This case involves transactions relating
to 2 parcels of real estate, herein referrea to as the Carroll Street
Apartments, Inc. and the federal project property. The facts relating

to each transaction are set out scparately below.

Carroll Street Anartments, Inc.

6. In taxable year 1970, each petitioner owned 50% of the
outstanding stock in the Carroll Strect Apartments‘of Waukesha, Inc.,
a Wisconsin corporation, located in Waukesha County, Wisconsin.

Mr. Egan was the corporation's president.

7. 1In 1970, petitioners decided to dissolve fhe corporation
ungar sectjop 335 of the Internal Revenue Code and 5.71.333, Wis.,
Stats., and transfer its‘usset; to a partnership in which the |
petitioners were the only partners.

8. The cbrporntion adopted a plan ol liquidation on

December 5, 1970 and transferred all the corporation's property

under the plin by December 31, 1970.



9. Under date of December 22, 1970, on behalfl of
petitioners, Atto?ncy Fritz wrote a letler to the Wisconsin Secretary
of State transmitting a document referred to as “Sﬁate of Intent to
Dissolve" and a $5 filing Iee. The letter contained a statement that
a copy of the letter was being scnt to the "Wisconsin Department of
Taxation" (sic!) to advise it of the corporation's election to dissolve
"under IRS Code Sec. 333 and the corresponding Wisconsin statute
relating to one-month liquidation".

10.7 Under date of December 22, 1970, on behalf of petitione£s
Attorney Fritz sent to the District Director of the Internal Revenue
Service in Milwaukee, Wisconsin, a completed federal Form 966
{("Corporate Dissolution or Liquidation') rclating to the corporation,
together with an attachment. The attachment consisted of a single
page which contained a description of the voting power of each class
of stock, a list of shareholders as of the time of adoption of the
plan of liquidatlion, and 3 senlences: "There were no corporate
shareholders as of'January 1, 1954. The corporation was formed in
1963 (.) All sharcholders eleclt under Scction 333." Form 966 was
signed by George Lgan, Jr., designated as the corporation's president,
and was dated December 2, 1970. A copy of this matcrial was not
sent to the respondent.

11, Federal Torm 964 ("Election of Sharcholder under
Section 333 Liquidation") was not filed by cither potitioncr wiih
the respondent. ' ‘

12, Respondent contends tﬁut petitioners’™ {ailure to file
federal Form 961 with il makes petitioners’ electinn under s.71.333,

Wis. Stats., defective and invalidates any benelits petitioners have




claimed undcer that statute. Petitioners contend they gave shfficient
notice to respondent of their election under s.71.333 in 2 ways:

by their attorney's sending respondent a copy of his December 22,
1970 letter addressed to the Wisconsin Secretary of State and by

their attorney's filing federal Form 966 with the Internal Revenue

Service (the "assessing authority" under s.71.333(3), claim pétitioners),

Federal Project Property

13. On October 31, 1969, a warranty deed was signed by
Winifred A. Connell coaveying 2 1/2 lots in the City of Waukesha to
George Egan, Jr. and David L. Moll, as tenants in common. The deed
was recorded in the Waukesha County Register of Deeds Office on ’
November 10, 1969 in Volume 1177 of Dceds at page 32. These lots
were located at the corner of Pleasant and Arcadian Streets and at
the time of their purchase, one lot was vacant and each of the other
2 had z single family residence on it. |

14, Mr. Egan testified that he did not recall when these
lots were purchased, that he was contacted by Winifred A. Connell in
1967 about purchasing them, that at some time a 32,000 payment
(referred to as a "deposit", '"down pavment' and ”éarnest money") was
made to Mrs. Coannell, and that a contract was entered into with her
to purchasce the lots, llowever, Mr. Egan was not precise about the
dates of these occasions and no contracr nor cancelled checks were
introduced into evidonce. No land contiract for the lots had been
recorded at the Waukesha County Courthouse cither.

15. Mr. Egan testified that Lhe lots werec purchased for
investment purposes, that he had no specific plans for them when he

purchased them, that the lots were located across the street from

some apartments owned by the petitioners' pavtnership, and that after



the iots'purchase, the homes on 2 lots were rented out to people.

16. Mr. Moll testified that prior to and at the time
the 2 1/2 lots were purchased, he did not have-any Gther use in
mind for them other than their then-current use.

17. Both petitipners testified that officials or employees
.0f the City of Waukesha had requested phem to improve or repair one
of the 2 houses on one lot. Mr. Moll Festified that the repairs
were too costly for them fo do. Mr. Egan testified that City of
Waukesha officials or employees "hounded" petitioners to bring one
of the houses "up to standard" as set out in a letter but that they
could not afford to. |

18. Mr. Egan testified that at the timc petitioners
purchased the lots, they had not planned to build a low-rent
apartment building for the elderly under a U.S. Department of Housingl
and Urban Development (HUD) or Federal Housing Authority (FHA) program.
He did not recall when petitidners decided to build such building.
but recalled reading newspaper articles to the effecct that the City
of Waukesha and the FHA wanted a private builder to get involved in
such project. .

19. On October 23, 1970, petitioners caused a building on
one of their lots to-be demolished and claimed a loss of 315,941 87
on their 1970 U.S. partnership return. On the return was a notation
"Building was underlthreat-of condemnation by City of Waukpsha.
Costs necessary £0 remove threat excessive'". Respondent appears to

»

have disallowed this loss, contending that petitioners knew that

they were going to demolish the building when tLhey purchased it on

Octaber 31, 1969.




20. A letter dated July 31, 1970 from Mr. Egan to
' Mr. Ivan Kaste of the Waukesha Freeman newspaper contained the

following paragraph:

"In November of 1968, FHA and City of Waukesha

officinls were contacted concerning the

feasibility of an FHA project for the elderly

on the Southeast corner of Arcadian and Pleasant.

The proposal was received by both the FHA and the

city officials with enthusiasm. The cooperation

of the City of Waukesha Planning Department,

Planning Commissiocon, Zoning Board of Appeals and

the Common Council were needed to meet the rigid

FHA requirements.”
The letter described in detail the low-rent housing project for
the elderly which was constructed on the 2 1/2 lots purchased by
petitioners.

21. The respondent introduced into the record a copy of

. 3 newspaper articles which appeared in the Waukesha Freeman. A

May 13, 1969 article, captioned "Housing for Elderly Planned for
Waukesha, discussed a planned 33-uni-. apartment house project for
elderly citizens which was being planned by the petitioners on the
site of the lots they purchased on Ocuober 31, 1969. A May 27,
1969 article discussed the Waukesha Plan Commission's scheduled
meeting for May 28 to discuss petitioners' planned apartment hbuse
project on the site of the lots fhey purchased on October 31, 1969.
An August 4, 1970 article, captioncd "Housing Project for Elderly
Being Built in Waukesha', contains much b[ the factual information

'set out in Mr. Egan's July 31, 1970 lcetter to Mr. Ivan Kaste and

contains the sentence: '"Approval of the projocf in June (1970)




culminated a year and a half of planning, negotiations and
discussions between the developers, city offjcia]s and the FiA." .

22. At a hearing before this Commission on May 24, 1978,
petitioners testified as set out in Findings of Fact 16 and 18.
This testimony confiicts with the testimony and exhibits discussed
in Findings of Fact 20 and 21.
' 23. After examining the testimony and evidence of the
parties, and after consideration of all relevant facts and circumstanc:
and the reasonable inferences to be drawn therefrom, this Commission
finds that the real property herein involved had been purchased with
the intention of demolishing the building involved in this controversy.

ISSUES FOR DETERMINATION

1. Did betitioners' file propef written election with
respondent to c¢laim the benefits of s.71.333, Wis. Stats.? Was
petitioners' failure to filg federal Forﬁ 964 ("'Election of Share-
holder under Section 333 Liquidatioﬁ”) with respondent a defect to
deny them the applicaticn of s.71.333, Wis, Stats.?

2. May betitioners claim a loss for their demolition losé
sustained in 1970 under scction 165 of the Internal Revenue Code for
a "loss sustained during the taxable year and not compensated for by
insurance or otherwise"?

WISCONSIN STATUTES INVOLVED
©(1971)

Section 71.02 Definitions.

"(2) DEFINITIONS APPLICABLE TO NATURAL PERSONS AND
FIDUCIARIES. As used in this chaptler:

"(b) "Internal revenue code' means. . L for the taxable
years 1970 and thevealter of any taxpaver who so eloets
it means the internal revenue code as amended Lo




December 31, 1970, and in such case 'foederal
taxable income' and 'federal adjusted gross
income' mean taxable income and adjusted gross ‘
income as defined by such code. . . : .

Section 71.333 Election as to recognition of gain
in certain corporate liquidations.

"(3) In this section, 'qualified electing shareholder',

means a shareholder, other than an excluded corporation, '

of any class of stock whether or not entitled to vote

on the adoption of the plan of liquidation who is a

shareholder at the time of the adoption of such plan,

and whose written election to have the benefits ofl this

section is filed with the assessing authority within

30 davs after the adoption of the plan of liquidation. . ."
(Emphasis added)

INTERNAL REVENUE CODE PROVISION INVOLVED

Section 165. LOSSES.

"(a) GENERAL RULE.--There shall be allowed as a
deduction any loss sustaincd during the taxable
year and not compensated for by insurance or
otherwise." :

INTERNAL REVENUE REGULATIONS INVOLVED
8§ 1.165-3. Demolition of buildings.
"(a) Intent to demolish formed at time of purchase.

"(1) Except as provided in gubparagraph (2) of this
paragraph, the following ru'e shall apply when, in

the course of a trade or business or in a transaction
entered into for profit, renl property is purchased

with the intention of demolishing either immediately

or subsequontly the buildings situated thereon: No
deduction shall be allowed under section 165(a) on
account nof the demolition of the old builldings cven
though any demolition originally planned is subsequently
deferred or abandoned.

""(¢) Evidence of intention.

"(1) Whether real property has been purchased with the
intention of demolishing the buildings thercon or

whether the demolition of the buildings occurs as a

result of a plan formed subscquent to their acquisition

is a question of factl, and Lhe answer depends upon an
examination of a1l the surrounding facts and circumsitances.,
The answer to the question does not depend solely upon

the statements of the taxpayer at the time he acquired




the property or demolished the buildings, but
such statements, if made, are relevant and will

. be considered. Certain other relevant facts and
circumstances that exist in some cases and the
infercnces that might reasonably be drawn {rom
them are described in subparagraphs (2) and (3)
of this paragraph. The question as to the
taxpayer's intention is not answered by any
inference that 1is drawn from any one fact or
circumstance but can be answercd only by a
consideration of all relevant facts and circumstances
and the reasonable inferences to be drawn therefrom.

"(2) An intention at the time of acquisition to
demolish may be suggested by:

(i) A short delay between the date of acquisition
and the date of demolition;

(ii) Evidence of prohibitive remodeling costs
determined at the time of acquisition;

(iii) Existence of municipal regulations at the
time of acquisition which would prohibit the continued
use of the buildings for profit purposes;

(iv) Unsuitability of the buildings for the thxpayer's
trade or business at the time of acquisition; or

{(v) Inability at the time of acquisition to realize a
reasonable income {rom the buildings."”

CONCLUSIONS OF LAW

1. Pectitioners filed a timcly written eiection with
respondent within 30 days of the adoption of the plan of liquidation
under s.71.333(3), Wis. Stats., to be covered by the definition of
"qualified electiné sharcholder’” for purposes of cl;iming the é]ection
allowed by s.71.333, Wis: Stats. -

2. Petitioners may nol claim o loss for their demolition
loss sustained in 1970 under secti@n 165 of the Internal Rcvenué'
Codce because, they had Hud the intention of demolishing the building
involvoed pr%or to their puvchasce of the rcn1'property on which it

was localoed.




Authority: Internal Revenuc Regulations 1.165-3(a) and (c).

Therefore,

IT IS ORDERED

That éhe respondent's action on petitiqners' petition
for redetermination be modified to conform to the Findings of Fact
and Conclusions of Law above and as so modified, is affirmed.

Dated at Madison, Wisconsin, this 3rdday of April,
11980.

WISCONSIN TAX APPEALS COMMISSION

Womor Yo Boshot

Thomas M. Boykoff, Chairman
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To properly qualify for an election under s.71.333, Wis.
Stats., that statute provides scveral conditions. Among them is
that the taxpaver must file a "written election to have the bencefits
of this section. . .with the assessing authority within 30 days
after the adoptioq of the plan of liquidation. . ." {s5.71.333(3),
Wis. Stats.). |

Respondent has contbnded that the only proper form of
filing this written election is by filing a completed copy of
federal Form 964. Respondent cites Internal Revenue Regulaticn
1.333-3 which specifically requires a written e¢lection of the
benefits of section 333 of the Internal Revenue Code to be made by
the filing of federal Form 964 with the Internal Revenue Service.
It is not disputed ihat this i3 a requirement of federal law.

Section 71.333, Wis. Stats., does not specificially require
the filing of a partigular form in maﬁing an clecetion under that
scction. At the time under review in this case, no administrative
rule specificd the manner in which the election for Wisconsin tax

purposes must be [iled,

1l




Administrative rule Tax 2.83, entitled ”Requireménts
for written eleétions as to recognition of gain in certain
cbrporation liguidations', has since been adopted.to codify
respondent’s contention. In the rule, to qualify for the benefits
of £.71.333, Wis. Stats., federal Form 964 must be filed with
respondent within 30 days after the adoption of the plan of
liquidation (Tax 2.83(2) and (5)). llowever, this rule Becume effective
on February 1, 1979 and was not in effect at the time of the dispute
in this case.

The provisions of Chapter 71, Wis. Stats. which apply to
corporations were pnot "federalized" to the same extent as were
provisions of Chapter 71 which apply to individuais. Section 71.02(2).
Wis. Stafs., contains defiﬁitions which apply to natural persons
under Chapter 71. - One of these definitions is of the "internal
revehue code”, which is defined as the federal code, with all of
its amendements until a certain date, and includes federal
interpretations of these provisions,

No similar '"federalization” of the provisions in Chaoter 71
applies to corporations. There is an absence of a definition of
"internal revenue code" in 5.71.02(1), Wis, Stats., containing
definitions applicable to corporations. (Also'cf.Wis. Adm. Code,

s. Tax 1.06) It cannol be held that when Wisconsin enacted s.71.333
(which is admittedly similar, though not, identical to scction 333
of the Internai Revenug Code), in Chnpter 541, Laws of 1955, it .
‘ipso facto enacted all then existiﬁg and subscquently adoptod
regulations pertaining to scection 333 of the Internal Revenue Code.
If the Lesislature wished to achieve Lthis resuli, it could have

written it into the statute,

12



In December 1970, s.71.333(3) merely required "written
election" of the benefits of the statute with the '"assessing
ahthority". On Deccmber 22, 1970, petitioners' ﬁttorney wrote the
Wisconsin Secretary of State of petitioners' election "under IRS
Code Sec. 333 and the corresponding Wisconsin statute relating to
one-month liquidation.' A carbon copy was sent to the "Wisconsin
Dept. of Taxation" (sic!) as indicated on the Dccember 22 letter.
Respondent did not deny that this document was in writing, was

timely, nor that it was sent by petitioners' representative and

received by it. Nor did respondent contend that the designation

"Wisconsin Dept. of Taxation" rather than the "Wisconsin Department
of Revenue' made the letter defective. This Commission holds that
this Decémbcr 22, 1970 letfer constituted compliance with the
"written election” provision of s.71.333(3), Wis. Stats., as it
existed in December 1970 and in absence of a statute or an
administrative rule comparable to Tax 2.83. This Commission also
holds that the "gassessing authority” under s.71.333(3) is the

Wisconsin Department of Revenue.

This Commission recognizes that 2 cases previously decided
by it involved elcctions under section 333 of the Internal Revenue

Code and s.71.333,.Wis. Stats.: John BE. Vick and Mary R. Vichk v.

Wisconsin Department of Revenue, .7 WIAC 174 (October 30, 1968 and

Louis Boxhorn and Arline Boxhorn v. Wisconsin Department of Roevenue,

10 WTAC 183 (March 31, 1977). These cases, however, are
distinguishable {rom the case currently before us. In both the
Vick and Boxhorn cases, the issuc was whether a wriltten clection was

Limely filed. In the current case, the issue is the adequacy of a

timely filed written olection.

123



The phrase "assessing authority” in s.71.333(3), Wis.
Stats., appears to be misleading as to who the written election

must be filed with. The phrase appcars inappropriate, obsolcte

A c‘f@,

and may cause further confusion to taxpayers.

Submitted by:

THornos he?

Thomas M..Boykoff, Chairman




