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*
 WILLIAM A. AND LINDA S. MITCHELL * DOCKET NOs. 1-8653, 

1719 Tamarack Lane	 * 1-8654 
Janesville, Wisconsin 53545 *	 and 1-8655 

"" * Petitioner,	 * RULING AND ORDEH , , 

*	 , ; ~ 
vs.	 ON MOTION TO DISMISS* 

* 
WISCONSIN DEPARTMENT OF REVENUE * (Drafted by 
P.O. Box 8933	 Chairman Boykoff)* 
Madison, Wisconsin 53708 .. *
 

*
 Respon den t .	 * 
* * * * * * * * * * * * * * * * * * * * * 

Pursuant to this Commission's notice, this Commission 

conv~ned'at 131 West Wilson Street, Room 1003, Madison~ Wisconsin 

on September 8, 1982 at 10:30 a.m., for the purpose af hearing 

arguments on the respondent 's motions_ that this Oommissi.on issue 

• orders dismissing petitioners' petitions for review in'the> above­
, /

entitled matters on the grounds tha~ ~a) petitioners nave failed 
/' 

to state a claim upon which relief 'can be granted in 'thn.t they 

failed to allege in their petition for review any justiciable error 

on the part of respondent in issuing an assessment or in denying­
"-"~..~. 

petitioners' claims for refund of Wisc6nsin income tax~~ for 1977, 

1978 and 1979 or just'iciable facts teJ;lding to show that, respondent's 
" ~ .. 

actions were incorrect, and (b) that petitioners have failed to 

state a justiciable controversy as they raise as their objecti.ons 

to respondent's actions only a series of constitutional objections 

which have been repeatedly rejected in both federal and state ~ourts 
,­

and by this Commission . 
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Petitione- Nilliam A. Mitchell appeared' person 

• and on his own heh~:', as well as on behalf of Lin~' S. Mitchell, 

who did not appear 'J person. Respondent, Wisconsi. Department 

of Revenue, appeared by its attorney, Robert M. Fin:~y. Jurisdi~' 

exhibits were receiv,"d into the record showing tha~ :he proper 

procedural steps pr:scribed by statute had been t~:,~ to bring 

the matters before :::0 Commission. The parties t~:,1 offered 

arguments on the mo~:ons. 

Having co:~sidered the record and responde::"' s motions. 

this Commission fin~~, rules and orders as follows: 

1. Under l~tes of April 17, 1978, Febru~~y 13, 1979. 

and April· 14, 1980, ;~titioners filed with respondent 1977, 1978 

and 1979 Wisconsin ::come t~~ returns, respectively, long forms, 

• 
declaring income fre. ·.va~es and salaries, and attac:l:ng to' each. 
tax return W-2 form.; ,;sued to p~titioners by thei~ ·mployers, 

reflecting that amo:... ,:s were paid to them as wages. 

2. Under::lte of March 5, 1981, petitioc'::'s filed an 

_amended Wisconsin i. :Qme ta~ return for 1977, 1978 ~. - '179 

'Claiming refunds o~' 'isconsin income tax for 1977 :,: 31,270.43 

(Mr. Mitchell) and 2.39 (Mrs. Mitchell), for 197~ f $1,824.27 

(Mr. Mitchell) and .:",.60 (Mrs. Mitchell) and for :::-:-, of $1,617 

(Mr. Mitchell). Ea',': amended return contained th" .' :ltcment "'fhe 

statements on this ~~rm are involuntary and were ~~:-acted from 

"us	 under threat of ,··~<l.tutory punishment." Each a::-: '!d return 

clarmed a refund fe.: Wisconsin income taxes paid:: ·ach petitior:' 
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on wages. and were .; :-I?ated by responden.t as cIaim~ .r "':'efund . •	 I!
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3. Under date of March 23, 1981, each claim fQr 

• refund was denied . 

4. Under date of May 21, 1981, petitioners filed with 

respondent a petition lor redetermination covering each denial, , . 

claiming that the income they received as wages was not taxable. 

5. Under date of October 8, )981, respondent issued 

its 'no1 ices of action denying the petition for redetermination, 

stating, in part, "It is our position that compensation for 

services is gross income as defined by Section 61 of the Internal 

Revenue Code and that such income is subject to Wisconsin income 

tax assessmen t . " 

• 6. Under date of April 6, 1981, respondent issued to 

petitioner William A. Mitchell an assessment for $94.94 ($81.93 

income tax and $13.01 interest) covering tax yeqrs 1977, 1978 and 

1979. The asserted basis of the assessment was that the state 

income tax refund received in each year (which, in 1979, included 

an amount as property tax credit) was income which should have 

been, but was not, reported as income in the year received. 

Petitioner's ~Iay 21, 1981, .petition fo.t:' redetermination in the 

other 2 matters discussed above also. was t.reated as a petition for 

redetermination of this assessment. Under date of October 8, 1981, 

respondent denied petitioner's petition for redetermination in 

the dispute over the assessment. 

7. On December 7, 1981, petitioners filed a petiti<ln 

"	 for review with this Commission covering all 3 peti tions for 

redetermination in dispute; i.e., the petition covered respondent'S 

• denial of Mr. Mitchell's cla~m for refund, respondent's denial of 
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Mrs. Mitchell's claim for refund, and respondent'~ assessment 

• of Mr. Mitchell, all covering tax years 1977, 197: and 1979. 

In this petition and in petitioner William A. Mitc:eU's September 
I I! 

8, 1982 arguments before this Commission in oPPosItion to 

respondent's motions, petitioners advanced 3 primary contentions: 

(a) the wages and salaries which petitioners' employers gave them 

in exchange for their labor amounted to an equal :xchange, and 

not to any profit or gain upon which either petitioner is taxable; 

• 

(b) because Article I, Section 10 of the U.S. Con~titution provides 

that no state "make anything but gold and silver coin as tender in 

payment of debts", even if petitioners' wages were subject to. 

Wisconsin's individ\::ll income tax, the Constitution prohibits them 

from paying Wisconsin in greenbacks or by check :'J extinguish the 

debt, as respondent ·.'.'i.shes; and (c) "wages" are not subject to 
•

Federal or Wisconsin iricome tax because that wor.l is not included 

in the alleged imprecise definition of "income" l:: section 61 of 

the Internal Revenue Code. 

8. Respondent contended that the peti~: )ners failed in 

their petition for review to state any error in r: pc:1ent's denials 
....•

of refund or assessmont; that petitioners do not :~d~c any dispute_ 

on the faet~, but In~rely contend they should prevail as a matter 

of law; and that petitioners' legal arguments ar? incorrect and 

have been decided often enough by statc and fedc7~1 tribunals 

against persons advancing them to render them mc~_~less, frivolous 

.' and of no substance in the cases currently bcro~' ;;his COllunission. 

.'- 9. The respondent has shown ~ood anc .fficient cause 

-tt for the granting of its motions. 
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, t Therefore, 

• 
, > 

IT IS ORDERED 
, ' 

That respondent' s mot ions to dismiss the 3 appenls in 

the petitioo ,for ,~.~·,j.,w are grnnted and petitioners' petition for 

.--!,,-: __ ie.. :·~.!:':i:.'l·.:'·.i.··;· :ns..nission is dismissed. 

IAUTHORITY: (a) Wages and salaries are not equal exchange for 
labor resulting in no income tax: \ 
Lonsdale v. Commissioner of Internal Revenue, 81-2 
USTC pnra. 9772, U.S. Ct. of Appeals, 5th Circuit 
(November 12, 1981) 

Robert C. Brandt v. Wisconsin Department of Revenue, 
Wisconsin Tax Appeals Commission, Doc:wt No. 1-7969 
(March 20, 1981) 

.. ,.,,~~) Gold .\nd silver contention: 
• 

Birkenstock v. Commissioner of Internal Revenue, 81-1 
USTe para. 9382, U.S. Ct. of Appeals, 7th Circuit 
(March 3 and 16, 1981) and cases cited therein l 

Kauffn~n v. Citizens State Bank of Loyal, 102 W. 2d 
528 (C: -. App., 4th Dist., March 19, 1S1IT) and 
authorities cited therein•

! 

(c) Wages are included in "income": 

Internal Revenue Regulations secs. 1.61-1 and 1:61-2 

Robert C. Brandt v. Wisconsin Department of Revenue, 
supr.t. 

• 
Commissionp.r of Tnternnl r:"venue v. K0'::alskj, 131 
U.S. 77,82-83 (1977) and 77-2 USTC p.lra. 9748 

•• 
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IDated at Madison. \Viscon~in, this 8th day of pctober. 

• 1982. r 
WISCONSIN TAX APPEALS COMMISSION I 

: : I' 
, . 

l
i 

t~~/LL 
Thomas R. Timken. Commissioner 

I 
I· 
I, 

• 
W~~~plJ~~ 

Williah. Bradford Smith. Commissioner 

Attachment: "NOTICE OF APPEAL INFORMATION" 
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nJ.,",uVlloJJll Inl\ ,,, I L.tlL...J ,~. 

NOTICE OF APPEAL INf' 

" ........... "'., 

:ATION 

• 
As required by s.227.11(2). Wis. Stats .• C".jted by Chapter 378. Laws of '~8l 
(effective r~ay 7. 1982). th.e followin9 not' ,c is supplied to you as par!; 
the Jttached decision: 

(1) Rehe~ri~!L~PJleal R~:J.!!.t~. IIny [Jart:' Lo which this decision is ac,"rse 
has the right to petition the Tax IIppe.· 's Corrunission for rehearing ('.. ,jer 

!.• 

(. , 

,j 
, , 
" , I 
, ·1 

.! 
:. ' 

s.227.12, Wis. Stats.) and the right t:; judicial l'eview of the decis:::l -: ' ,
 

(.under 5.73.015(2).227.15 and 227.16,:s. Stats.). , 'j

','" I
 
',' '
 (2) Time to Act (a) Petition for Rehearina, Any person aggrieved by a ;"'ll 
..order-of the Tax-Appeals Commission m2.·.. within 20 days after servic-Jf " 

the order. file with the Commission a ,. -itten petition for rehearing, 
.' 

(b) Judicial Review, If ~ petition for rehearing by this COl1imission 's not 
requeste-a-;il'thin ia days after the sen"ce of the Commission decisicr. "n 
all parties, a petition for judicial n,";ielv sh~l1 be served on the V::,l1Iission 
and filed I'tith the office of the clerk "r circuit court for the COU:I:'; Ivhere 
the judicial revielv proceedings are to l:e held. [f a rehearing by tr.:s 
Convnission is requested, any party desi,inlj judicial review shall se ,erve 
and file 3 petition for review within 30 days after service of the Cc'mission 
order finally disposing of the petition for rehearing, or within 30 ~cys 

after the final disposition by oper8tir~ of law of the petition for '~hearing. 

The-30 day period for serving and filine: a petition for judicial rev,'" 
conullences on the day after personal senice or mailing of the decisicn by 
the Commission. 

• ('lithin 30 days of serving the Commissir.n and filing'in circuit court, copies 
of the petition must be served pet-SOlle,.y or, by certified mail or, \'1:' ,n 

__.r service is tilllely adlllitted in In'itinc. -'/ first class mail on a11 par',ies 
who appeared before the COlll!llission i~ ',' ~ [Jroceedinu in "Ihich .e orC2r . 
~ought to be reviewed was issued. 

(3) ~Djj.Lis.a_tl.'!D,_qf,Jl_~'_:tLJlLJli',r '·,_n_~~,d a_s __res~~ll.dent. If ant i~~!.c __
aggrieved party wishes to file either ,Jeti t i on for rehearing wi th .; Ii s 
Co~ission or a petition for judicia~ ;icw. the ather party or par~ie5o	 to~ne dispute are those "Ihich are ia'~ - i fied in the caption of the ~()cument 

to which tllis notice is attached. 

c.	 ;\ ~j~JgD_..f..or_~l~.a!_i_ng must be filed ·.:Ittl this COllunission and a cc-:~/ must be 
'-	 served un each adverse party or pilrtie::: identified in the caption of :he 

document attached to this notice. An adverse party may fi le a reply to tile 
petition. ' 

A petil.ion .i.oJ_LudiS_i~..!.'~~is.I~, Illust be fi led in the offi ce of the cl:~'k of 
the circuit court for the county where ~he judicial revieVl [Jroceedir , are 
to be held. A copy of the petition muse be served on this COlllmissL' and 
on each adverse party or parties to thi~ dispute which are identifi~ In tIle 
caption of the document ,Htached to tlli~; notice. 

CAUTION: TillS NOTICE DOES NOT COVER EVEHY i'()SSlflLE ASPECT I)F APPEIILlN(; -"')~1 

• 
COI1NISSIO:1 UECISIONS. YOU SHOUL: !<lV[C',1 TilE PEr.TI~:CNT Lf.\-JS 0:- HE 
STATE OF WISCONSI!'l liND /-1I\Y WISH iJ SW: TIlE i\[)VICE OF COUflSlL. 
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STATE OF WISCONSIN 

• TAX APPEALS COMMISSION 

• • • • * • * * * * * * * * * * * * * * 
* WILLIAM A. A~i~ LINDA S. MITCHELL, DOCKET NOs. 1-8653,* 

1-8654* Petitioner, and 1-8655 
I I* 

* ,I 
VS. o PIN ION t* 

* WISCONSIN DEP,\RTMENT OF REVENUE, (Draft'ed by I* 
* Chairman Boykoff)

Respondent. * 
* •* * * * * * * * * * * * * * * * * * * 

As my opinion in this proceeding, T adopt my opinion 

. in Daniel T. 3..~tolV v. Wisconsin Department f Revenue, Wiscons·in 

Tax .Appeals C21unission, Docket No. 1-8737 (june 10, 1982) by 

reference as ~f set forth in full. 

• Submitted by . 

~... <> fM. ~~1t: 
Thomas M. Bo~·~·.off, Chairman. ­

...' .........
 

., : 

... . 
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S'l'.'\1'E OF II'TSC()N~)l~
 

TAX APPEi\I.S cml~11 SS [ON
 

'" '" '" '" '" '" '" '"• '" '" '" '" '" '" '" '" '" '" '"'" '" 
DANIEL 1', IlETOW, DOCK ET 1\0, J - .87:17'" 

'" Pet i tione t', '" OPINION 

'" 
vs. '" 

'" 
WISC()~SIN IJEI' i\ I(,I'~! !':NT OF IU';VENLlJo: , '" 

'" .'
Re~pondcnL . '" 

'" •'" '" '" '" '" '" '" '" '" '" '" '" '"'" '" '" '" '" '" 

• 

In recent y,!ars. cases sur:h as the one current ly befure 

the Commiss.ion, whel'e a petit ionel' claillls complete eX(!llIptiun from 

income tax:l.tion while havin~ inconll~, have heen increasing;, This 

may result [rum a genera] citi:~(:n f:'ustnttion with ·taxes and 

feder:ll and state lJul'callel':leies; dissatisf:l.ction with the curnmt 

economic climate contributing to a liti~iuus aLtitude; or otller 

rpersonal, political 01' philosophi"al rcasons, 
" 

Those c~\ses ;.\bseJ1-h a lar;...;u IHH'lion of this COlluni:--:;sion's 

time, etlet~~y and r(\SOll['ces~ In lily 'pin ion, these cai<es take a 

di~pJ'OI"'l'LiunaLu allluunL uf the stal 's legal resuurces, compared 

to the r:lt.','it less ar~lJnl"nts which Lill" advance, II'hi.1 e I.hny mny 

r<.>Rult rl'()':l cli"s:!! iSr:ll'r.ion wil.h 1:11<' ('lll'l'"nl. cllonomic: c:l illlld.'·, 

they cerLainly ~·unLl'ihlJtl.' Lo this C"lllluission's inabiliLy to devote. 

its l'eSOU1'CCS La 11101'(' meri Lorious (a;, disput"s and II,,'~' ~,,(wI'ate a 

public dissatisr:lCltjol1 0\,('1' the 1c:n~lh or tim(: which (::"iCS tal,e 

to be reso 1ved ilnd l.h i s COllllni ss i 011 's "hallk 1og" , 

i'araphrasinl; the U,S. COlll'[: "l' i\pp(~als. 5tll Cin:uit. 

• 
petitionel"s arj!uments al'l! stall! orll:S, lon~ sl,ttled al!ainst thl!il' 

prnp"nlln t", ,\s slI<:h. LlH'y aI'<' m"I'ILl.'s,; ilnd rr'iv"lous, Eve n 
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. . . ," 

" , 

bendin~ \)v(~" \Iackw:\n\s, in indulgence of pl:titiuner's prU'S0 

•
 status, as :':i,,; Commission has lon~ and often done, thi~ Commission
 

should not 'coura~e this petitioner and future ~imjlar petitioners
 

to continue ,jvancin~ these hollow and 101lg-defunct arguments, 

See Lonsclal, v. Commi~sioner of Jnt(~rnaJ I(evc'nuc Hl-2 USTC para. 

9772 (Noven~'»)r 12, 1981). 

Ann paraphrasini!: fnipl the often quoted f.orewarning in 

McCoy v, Cl:,,::'issioner llf Internal Rl'vl'nuc, 76 T.C. 1027, 1029 (1981) 

(on appeal, "Lh Cir., Seplember 15, UJtlJ): I t may be appropri ate 

to note furt>er that, this Commission has been flooded with a large 

number of so-called tax protcster cases in which thoroup;hly meri,tless 

isslies ha\' € ' ,uen raised in, at best, misguidud reliance upon lofty 
I , . 

principles. Such cases tend to disrupt the orderly COli duct of 

serious lit:~~tion in this Commission, and the issues raised therein

• II
I

are of the :: :,e that have bCf'n consistrntly decided a~ainst such 

petitiOlWI's"c1 th,'i ,. eont.('lllions ol"lPll charactel'j:;;ed as frivolous. 

The tinll~ has ll'l'ivl~d when Lht: ClJlluui,,;sioll should deal summal'ily and 

decisively w::h such cases withuut en~a~inR in scholarly discussion 

I
of the issuC' It' :tl.t(,lIIptill~ to sooth I.IH' re('ljnl~'; or the: petitioners r 

~ ,) L!.le ;,;\IPI)(lS"d "sinceI'iLy" cr." I.h ...il' wildly eSlJou~cdblo' r(~ ~ l' t· i 11 ...
'\ 
-'. ­ ~ ...... ..... i 

positions. ·;'.is i::; ·aII Lhe mol'l~ imrellin~ Lliday in view () f t!\() ; 
l 
f 

ever incl'cas, :.; ('aSI~ load or and till: illc:r·<:asinJ.: ('omplexity of the 

is~aws 1'1'('S('":,,,1 lel Ihi" Celllllllis"ioll, 

1 rec,iJ.:uize that this may ap\l\~ar illl',ol\"i"tenl wilh my 

"pol>ition allG 'ids Commission'" Bulil1J.: ar:d On!l:r in Pau,--!.~,!..!! 

Yvo~ne D. CL".stian v. Wis('llnsin D"partnll'llt of Ih)venu(', Wisconsin 

::unission, Docket Nos. I-HlIi2 alltl I-Rl(i3 (July 21,1981) . 

---- --...._-_.....
--"- ­
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In that lnstanee, th is Commission dell ied a simi Jar motiQn of 

the Departm'?nt of Hevenuc in a similar circumstance, emphasizing 

I 
, I 

I
 

• the followin~ hln~ual_:<' from Oller'mall v. 0' Itourko Cn,. Inc .• 94 
, I 

Wis. 2d 17.24: "The pleadings are to be liberally construed with 

a view to sUbstantial justice til thl' parties." 

Si net' the Lime of that .ru 11n~, a suffi.cicnt number of 

this type of case has been fl led wi th and hear'rl hy this Commission, 

and has appeared in publ ished r1l'eisilln;.; of courl:s thrnUf.;'hout the 

nation to cause me to review the situ'Ltion, Still regarding the 

above quutation cont.rolling, in liKht of the subsequent experience 

or this Commission. r believe that (a) I'ven lilwrally construing­

the pleadings, the CUl"l'I'nt ease is WiLtlOUL ffillrit; and (b) this 

conclusi.on results in substantial just u.:e. not only to the parties, 

but thi,.; Commission. to the ,iudici:u'y, alld to thu public at 1.ar~e. 

• 8I1hmi1:I:,'<I hy: 

~~~, g~1'~crk'~· 
~--:----._. --- -----J-J.-­
'I'll omas :.1. Uoyku rr. Ch u I I'm an 

" 
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