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STATE OF WISOJNSIN 
TAX APPEM..5 o::to/J:SSlOO 

******************************************** 

•
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DX:KE:I' NOs. 1-9946, 
S-9947, and 

MARY F. M.Z>JER, 
OIARLES P. MAIER, and 
OIARLES P. MAIER, 
1924 Highway 24, 
East Troy, Wisconsin 53120, 

Petitioners, 
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• 
The atove-entitled matters were heard by the Ccmnission. The 

petitioners, Charles P. and Mary F. ~Bier, husband and wife, app-~red in person 

and by Al Feustel, "assistance of courlse1". The resp::>ndent, Wisconsin D2rart ­

rnent of Revenue, appeared by its attorney, Robert C. Junceau. Having considered 

the evidence and argu~ents of the parties, this Coo.mission hereby finds and 

decides as 

FI!\JliiGS OF Filer 

1. T.~ese are tiDe1y-filed appeals to this Co<rr.ission for 'revie. of 

the respondent's decisions on the petitioners' ~2titio~s fer rej~~e~"i~aticn 

of assessments of additional incc:me, sales and US'2 ta>:es for the tax years 

1978 through 1981. 

2. D~ring the period under review, the petitioners were residents s: 

East 'I'r:>y, Wiscponsin, subject to the incor:-,e tax ptovisions of C~.c.pter 71, 

~isconsin Statutes . 

1-9948
vs-

RULING A."ID ORDERWISOJNSIN DEPAR'IMENT OF REVENUE, 
PO Box 8933, (Drafted by 
Madison, Wisconsin 53708, ~issioner Boy}~ff) 

Respondent. 

,
 

•
 



• 
3. Regarding D:x:ket No. 1-9946: Under date of september 27, 1982, respondent' 

issued to petitioner Mary F. Maier an assessment amounting to $551.34 ($514.00 

individual income tax and adjustment to homestead credit, and $37.34 interest) 

covering tax years 1978 through 1981. Under date of November 22, 1982, petitionet 

sub'ni tted to respondent a document captioned "Notice of •Special' Continuing 

Appearance and Appeal". Respondent deemed this a petition for redetennination 

and, under date of April 29, 1983, denied it in full. 

•
 

4. Regarding Docket No. 5-9947: Under date of 5epterrber 27, 1982, respondent,
 

issued to petitioner Charles P. Maier an assessment amolli~ting to $5,778.02
 

($3,791.94 sales and use tax, $1,308.09 interest and $947.99 negligence penalty)
 

covering tax years 1978 through 1981. Under date of Novernber 22, 1982, petitioner
 

sul:rnitted to respondent a document captioned "Notice of 'Special' Continuing
 

Appearance and Appeal". Respondent deemed this a petition for redetermination and,
 

under date of April 29, 1983, denied it in full .
 

5. Regarding D:x:ket No. 1-9948:· Respondent issued to petitioner Cha=les P. 

Maier an assessment acounting to $5,280.93 ($3,516.72 individual income tax ~nd 

adjustment to homestead credit, $1,212.78 interest ana $551.43 negligence penalty) 

covering tax years 1978 through 1981. Under date of r':lvember 22, 1982, pe~itioner 

sul::mi tted to respondent a docU'nent captioned "r,otice of 'Sp?::ial' Continuing 

Appearance and Appeal". Respondent deemed this a peti tio:1 fer redetermination 

and, under date of April 29, 1983, denied it in full. 

6. Petitioners filed oorrbined individual incCDe ta): rL ::'~rns for the years 

1978 through 1981. In addition, petitioners f~led a~ ~oendej individual incQ"e 

tax return for 1980. Petitioner Charles P. Maier alsc filed ar~~l sales tax 

returns for tax years 1978 thl-o~gh 1981 relating ~o his vE:erinar/ ~ractice. 
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7. In 1982, resp::mdent conducted a field audit of petitioners' incane and , 

sales and use tax returns identified aOOve. The field audit resulted in 

resp::>ndent's issuance of the three assessments identified aOOve, giVing rise to '" 

these appeals. 

8. At the January 25, 1984 hearing on the aOOve appeals, the matters were 

consolidated for hearing and decision. Resp::lndent' s counsel then offered into 

the record the above-identified assessments, petitions for redetermination, 

notices of action on the petitions for redetermination and tax returns. Over 

petitioners' objections, these e~~ibits were received into the record. 

• 

9. Petitioners' representative, Al Feustel, th~~ objected to the hearing's 

continuing until resp::lndent proved that it had jurisdiction to issue the alx>ve 

assessments; stated that the petitioners had not filed petitions for redeter­

minatio:"\; acknowledged that this Ccmnission had jurisdiction to hear these appeals 

and that the only ruling this Carmission could make is to dismiss the assess­

ments for the reason that respondent has not proven jurisdictio:1 over petitio:1ers; 

and re;y..atedly asserted that the only issue before the Cam1ission was one of 

res~ndent's jurisdiction. 

10. Petitioners' representative, Al Feustel, advisee roth p2t:i tioners not 

to be sworn in or to offer sabstant~ve testimony to ~1e cannission regcrdin~ the 

assessments. .!;'fter reing as},ed several times whet,~er or not they \"~s~,ed to 

offer testimJny under oa~~ regarding the assessments generating these ap?3als, 

both petitioners declined "until the D2partment of Re-:en",e p:::-o\'es its jU:::-is­

diction" over them. 

11. Respondent's cOlL'1sel then moved that these appezls be cisIT'issed fo:::­

two reasons: (a) the assess::lents are pres",..,e6 to be correct am !Xtit:o:;~:-s 

• 
r.a\'e ~~e bJrden of proof to sh::,.,., them in elTor, W;.l cJ, t.ho)' hi",'," flct d~n,,; a::5 
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• (b) s. 71.12(3), Stats., requires that any person against whan an incane tax 

assessment is made may not question the assessment unless the "person shall 
," 

have made full disclosure under oath at the hearing before the tax appeals '_' 

exmnission of any and all incane received by him" or her. 'This incane tax 

provision is incorporated into the sales and use tax law by s. 77.59(6)(b), 

Stats. 

12. Petitioners offered no evidence or testimony whatsoever to overcome 

the pres~~ptive correctness of respondent's assessments nor to CQ~ply with 

ss. 71.12(3) and 77.59(6)(b), Stats. 

WISCDNSIN STATUTES INVOLVED 

s. 71.11(1), (20), (21), (22) and (47) 
s. 71.12(1)(a) and (c), (2) and (3) 
s. 79.59(2), (3) and (6) 
s. 77.60 (l) (b) and (4) 

• CD:-JCWSIONS OF LAvl 

1. Petitioners have failed to meet their DJroen of proof with clear and 

satisfactory evidence in overcc:ming the presu~ptive correctness of resp::Jn­

dent's assessments. 

AUTHORITY: [\~oartment of Tazation v. O. H. Kindt N:q. Co. 
13 Wis. 26, 258, 267-268 (1961) 
'''oller v. Deoartment of Ta>:ation 
35 Wis. 2d 227, 232-233 (1976) 
S}-.aar v. Deoartment of RevenCle 
61 Wis 2d 93, 101-102 (1973) 

2. Petitioners have failed to ~ply with the reguireTent of s. 71.12(3), 

Stats. that they "ake full disclosure W10er oath at the hearing before trois 

Canmission of any and all income received by the";) to challenge the income tax 

assessments under review. 

3. Petitioner Charles P. !-'cier has failed to co";)ply wit-\] the full 

• dis~losure requirement of s. 71.12(3), Stats., aj~~tej :o~ s~les a~d ~~e ~a>:es 
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•
 
by s. 77.59(2) and (G)(b)" Stats., in order to challenge the sales and use ~(
 

assessment under review. , '
 ~ 

Therefore, 

IT IS ORDERED 

That respondent I S motion to dismiss the three petitions for review 

involved in these matters is granted and the petitions are dismissed. 

Dated at Madison, Wisconsin, this 21st day of February, 1984. 

J" P. MorriS~~ir an1 

Tl1oma~ M. Boykoff, COmn:i'Sirftr 

\\'~~~~er• 
cc:	 Petitioner
 

Resp::lOdent
 

Attach"nent: Notice of ;'.0;:>"'..2) lnfnrmation . 
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