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CORRECTED! RULING AND ORDER

ELIZABETH KESSLER, COMMISSIONER:

This matter appears before the Commission based on a Motion for
Summary Judgment brought by the Wisconsin Department of Revenue, asking the
Commission to find that neither the Board of Assessors, nor by extension, the Tax
Appeals Commission, has subject matter jurisdiction over this matter. The Petitioners,
Badger Mining Corporation and Smart Sand, Inc., appear by Attorneys Bryan Cecil and
Robert Gordon. The Respondent, the Wisconsin Department of Revenue, is represented
by Attorneys Jeremy R. Langg, Jeffrey A. Evans?, and Dana ], Erlandsen. Attorneys Cecil
and Lange presented oral arguments before the Commission on December 4, 2024, The
parties previously filed briefs and documents in support of their positions.

The fundamental question in this matter is whether or not Petitioners’
decision to leave a portion of Forms PA-131 or PA-132 blank, specifically the second box
under Section 5, described by the parties as “the basis box,” is a fatal flaw under the
requirements of Wis. Stat. § 70.995(8)(c)1. We find that it is not,

EACTS

The following facts are drawn from the parties’ pleadings, the affidavits

! The Commission reissues this Ruling and Order because the Notice of Appeal Information attached to
the Ruling and Order issued on March 11, 2025, incorrectly stated that appeal rights were available to the
parties. This reissuance, with no Notice of Appeal information attached, has no effect other than to correct
the record in these matters. There have been no other changes to the Ruling and Order.,

2 Attorney Evans retired from the Department in August of 2024, and Attorney Lange and Chief Counsel
Erlandsen replaced Attorney Evans for the Department.
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and exhibits submitted by the parties, and the Commission’s files.
Jurisdictional Facts

1. The Petitioner, Badger Mining Corporation (“Badger Mining”), is a
Wisconsin corporation engaged in the business of mining Northern White Sands
(“NWS"), also known as “frac sand,” in multiple locations within the State of Wisconsin,
Such activities are considered manufacturing activities and are assessed by the Wisconsin
Department of Revenue (“Department”).

2, The Petitioner, Smart Sands, Inc. (“Smart Sands”), is a Wisconsin
corporation engaged in the business of mining NWS in multiple locations within the State
of Wisconsin. Such activities are considered manufacturing activities and are assessed by
the Department.

3. The Department issued assessments of Petitioners’ real and personal
property for tax years 2021 and 2022,

4, Petitioners timely filed objections to the assessments, with the
Wisconsin Board of Assessors (“BOA”), for tax years 2021 and 2022. These objections
were filed using Department Forms PA-131 or PA-132.

Material Facts

5. The instructions at the top of Department Forms PA-131 or PA-132
identify the purpose of each form as an objection to either manufacturing personal
property assessment or manufacturing real estate assessment, Each form also states

“Complete all sections” and “See Filing Requirements on page 2.” An example of each



type of objection form, filed by Smart Sands,? is attached at Appendix A.

6. Section 1 is titled “Who is filing this objection? {(check one)” and
offers two checkboxes: Property owner/agent or Municipality/agent. Additional
instructions for agents are included.

7. Section 2 is titled “Property Owner and Property Information” and
includes 11 boxes identifying the owner, mailing, and street addresses along with the
taxation district, municipality, and county.

8. Section 3 requests contact information for the owner, agent, or
officer. It includes nine boxes, including one marked “Fax.”

0, Section 4, titled “Assessment Information and Opinion of Value,”
differs between Form PA-131 and PA-132. PA-131 includes four parts: the date of the
assessment notice, the State 1D from the notice, six potential assessments from the notice,
including a total, and 6 potential lines for “your opinion of value,” including a total. PA-
132 parallels PA-131 but asks only for the total assessed value and opinion of value and
additionally requests the local parcel number.

10.  Section 5, “Reason for Objection and Basis of Estimate” is divided
into two parts for PA-131, one titled “Reason(s) for objection: (Attach additional sheets if
needed)” and the other titled “Basis for your opinion of value: (Attach additional sheets
if needed).” PA-132 begins with the same segments, adding an additional five subsections

requesting information about any recent appraisals, sales, or sales-related activities.

3 The forms at issue, PA-131 and PA-132, were filed by both Petitioners. Although the substance of the
answers varies by parcel, the overall content is similar and the Commission is of the view that one example
of each form is sufficiently representative of the issue for the purposes of this analysis.

4



These subsections also request two copies of any documents related to such activities. In
both cases, the largest two subdivisions are the box with instructions and room for an
objector to write the reasons for the objection (the “reason box”), and the box with
instructions and room for the objector to write the basis for their opinion of value (the
“basis box”).

11.  Section 6 is titled “Submitting Additional Information,” and includes
the only specific statutory reference on the form, informing the objector that "Under state
law (Wis. Stat. § 70.995(8)(c)2), you may submit additional information to the State Board
of Assessors (BOA) within 60 days of your appeal.” Section 6 also offers objectors the
specific opportunity to waive their right to submit additional information by checking a
box.

12.  The bottom of the forms includes an attestation just above the area
marked “Owner/Authorized Agent Sign Here,” which reads, “I, the undersigned,
declare under penalties of law that I have personally examined this form and
supplemental documents. To the best of my knowledge and belief it is true, correct and
complete.” Below the attestation there are boxes for name, signature, company or title,
and date. Next to all of these and to Section 6 there is a box reserved for Department use
only, which contains a BOA# and, when the form has been filed, a Department stamp
indicating the date the form was received. In very small font below the boxes, there are
two final items. On the left the form number is repeated, followed by a parenthetical “(R.
6-18)” suggesting that the form was last revised in June 2018. On the right appears to be
a date, in one case corresponding to the date in the sighature box and in the other case a

5



few days later. In both cases the dates are 7-10 days before the date on the receipt stamp.

13.  In the objection forms at issue, Petitioners wrote text only in the
reason box in Section 5, not in the basis box.

14.  For the 2021 tax year, the BOA reviewed Petitioners” objections and
issued Notices of Determination no later than February 24, 2022 (Smart Sands) and
February 25, 2022 (Badger Mining).

15.  Tor the 2021 tax year, Petitioners timely filed with the Tax Appeals
Commission appeals of the personal property matters on or about April 20, 2022, and of
the real property matters on or about April 28, 2022,

16.  For the 2022 tax year, the BOA dismissed Petitioners’ objections on
December 29, 2022, determining that the Objections filed on Forms PA-131 and PA-132
did not include the basis supporting Petitioners’ stated opinion of full value.

17.  For the 2022 tax year, Petitioners timely filed appeals with the Tax
Appeals Commission on or about March 1, 2023.

APPLICABLE LAW

Wisconsin Statute 70.995(8)(c)1. All objections to the amount,
valuation taxability, or change from assessment under this
section under s. 70.32(1) of property shall be first made in
writing on a form prescribed by the department of revenue
that specifies that the objector shall set forth the reasons for
the objection, the objector’s estimate of the correct assessment,
and the basis under s. 70.32(1) for the objector’s estimate of
the correct assessment. An objection shall be filed with the
state board of assessors within the time prescribed in par. (b)1.
A $200 fee shall be paid when the objection is filed unless a
fee has been paid in respect to the same piece of property and
that appeal has not been finally adjudicated. The objection is
not filed until the fee is paid. Neither the state board of
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assessors nor the tax appeals commission may waive the

requirement that the objection be in writing. [...]. (Emphasis
added.)

ANALYSIS
Summary Judgment Standard

A motion for summary judgment will be granted if the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the
affidavits, show that there is no genuine issue as to any material fact and that the moving
party is entitled to judgment as a matter of law. Wis. Stat. § 802.08(2). Put another way,
”The well-known purpose of summary judgment is 'to avoid trials where there is nothing
to try." Transportation Ins. Co. v. Hunzinger Const. Co., 179 Wis, 2d 281 (1993). In this case,
the Department contends, and Petitioners agreed at oral argument, that there is no
genuine issue as to any material fact with regard to the question of whether or not
Petitioners entered any information into the basis box on Objection Forms PA-131 or PA-
132, for any of the appeals at issue. The parties’ dispute is solely over the legal
consequence, if any, of those facts. As such, summary judgment is appropriate.

Statutory Requirements of Wis. Stat. § 70.995(8)(c)1

There are six elements the Commission must consider with regard to
objections to assessments under the statutory requirements listed in Wis. Stat. §
70.995(8)(c)1: First, all objections must be made in writing; Second, they must be made on
a form prescribed by the Department; Third, the form must indicate that the objector is
to specify the reasons for the objection; Fourth, the objector’s estimate of the correct

assessment; and Fifth, the basis for the objector’s estimate. Sixth, the statute specifies that



neither the BOA nor this Commission may waive the requirement that the objection be
in writing,

The first element, that the objections were made in writing, is clearly met
by the Petitioners.

There is also no debate over the second element; the objections at issue were
written on a form prescribed by the Department. The statute does not require the
Department to have created one form, PA-131, for objections related to Personal Property,
and a second form, PA-132, for objections related to Real Property, but neither does the
statute prohibit the distinction. As with other details associated with the Department’s
responsibilities under Wis. Stat. § 70.32(1), the Department has a considerable amount of
discretion as to exactly how it conducts assessments, though some parts of the process
are specified within the statutes.

There is, additionally, no debate over the sixth element. No attempt has
been made by the BOA or this Commission to waive the requirement that the objection
be in writing.

The dispute here centers on the third, fourth, and fifth requirements of the
statute, which are that the Department’s prescribed form must “specify” that the objector
shall set forth reasons for the objection, an estimate of the correct assessment, and the
basis for the objector’s estimate. The Department contends that the only way to meet
those requirements of the statute is to respond to those requirements in the substantively
parallel portion of the form. Petitioners dispute this, noting that the single-page form can

easily be read and understood by members of the BOA and so long as the statutory
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requirements are met somewhere on the form, there is no requirement for redundantly
cutting and pasting the same information in multiple locations on the form,
Review of Objection Forms PA-131 and PA-132

For the purpose of making sense of this dispute, the Commission must look
to the forms themselves. As representative samples, the Commission turns to Department
Exhibit B, page 1, marked as DOR000006 for Form PA-131, “Objection to Manufacturing
Personal Property Assessment,” and to Department Exhibit H, page 1, marked as
DOR0000134 for form PA-132 “Objection to Manufacturing Real Estate Assessment.” The
two forms, if blank, would be substantially similar, with some additional detail about
personal property requested in Section 4 of PA-131 and some additional detail about
recent sales or appraisals requested in Section 5 of PA-132.

Each form is labeled with six sections, some of which include multiple
subsections and some of which do not. Each also includes information and instructions
at the top, an attestation for the objector to sign, and a space reserved for Department’s
sole use at the bottom. These are described in detail in Facts 4-11 above,

These forms, and the way in which they have been filled out by Petitioners,
are the heart of this dispute. The Department argues that each Section of the form must
be completely and correctly filled out or the form is fatally flawed and the Commission
must dismiss the appeal. Petitioners argue that they have completed the form in
substantive compliance with Wis. Stat. § 70.995(8)(6)(1), which is all that can be legally

required.



We begin with a review of the aforementioned third, fourth, and fifth
requirements of the statute as represented on Forms PA-131 and PA-132,

Both forms include a portion titled “Section 4: Assessment Information and
Opinion of Value,” which request data that would satisfy the fourth element of Wis, Stat,
§ 70.995(8)(c)1, namely, the objector’s opinion of the correct assessment, which is
identified on the form as “Your opinion of value - Total” on PA-132 and broken down
into five potential subcategories as well as the objector’s total opinion of value on PA-131.
It appears that the Department considers the members of the BOA sufficiently expert to
understand that the objector’s opinion of value, total or otherwise, is the same as the
statutory requirement that the objector’s opinion of the correct assessment, although this
is not explicit anywhere on the form?. This section also requests that the objector provide
information about the assessed value, the date of the assessment, and the parcel
identification number, although none of these pieces of information are specifically
required by Wis. Stat. § 70.995(8)(c)1.

Both forms also include a portion titled, “Section 5: Reason for Objection
and Basis of Estimate,” which, as previously noted, includes a reason box and a basis
box5. There is no mention of Wis. Stat. § 70.995(8)(c)1 requirements in Section 4 or Section

5, nor elsewhere on the form itself.

4 Nor is the statutory language “objector’s opinion of the correct assessment” used in Page 2 “Filing
Requirements” for PA-132. The language used there in description of “Section 4 and 5 of this form” states
“you must provide your opinion of value” instead of the statutory language, although the instructions
make reference to 70.995(8)(c)1.

5 The Page 2 Filing Requirements make no reference to the reason box or the basis box, noting only that in
completing the form “you must provide...the reason for your objection, and the basis for your opinion of
value under state law (sec. 70.995(8)(c)1., Wis. Stats.)”
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The Department contends that failure to include information in each of the
box areas on the form is failure to meet the statutory requirements under Wis. Stat. §
70.995(8)(c)1. The Department further contends that it does not matter if the objection
includes the statutorily required reason, estimated value, or basis information in another
part of the form, because permitting an objector to provide information anywhere the
objector chooses would contravene the statutory requirement for an objector to “writfe]
on a form prescribed by the department of revenue.” If objectors do not follow the
instructions to “complete all sections,” the Department contends, they have not written
on the form as prescribed. Finally, the Department warns that if the Commission does
not agree that the form must be filled out completely and correctly as interpreted by the
Department, it will lead to future Petitioners filling out the form using the “Wingdingst”
font or as an opportunity to practice their high school Latin.

Petitioners argue that so long as they have set forth in writing, on the
Department’s prescribed Form PA-131 or PA-132, the reasons for the objection, an
estimate of the correct assessment, and the basis for their estimate, they have successfully
fulfilled those third, fourth, and fifth statutory requirements of Wis. Stat. § 70.995(8)(c)1.
They argue primarily that the BOA is an expert body capable of reviewing Form PA-131
or 132 and determining for itself whether or not the form contains the required statutory
elements, However, Petitioners also observed that both the reasons box and the basis box

are grouped under “Section 5” of Forms PA-131 and 132. Based on that observation,

6 Windings is a font available in Microsoft Word software. It does not include characters that look like
readable letters used in the English language, but instead appears in Microsoft Word documents as special
characters, symbols, or small pictures.
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Petitioners argue that even an interpretation of Wis, Stat, § 70.995(8)(c)1 requiring the
prescribed form to be filled out according to the Department’s instructions, the
instructions to “Complete each section” can reasonably be understood to have been
followed if one of the Section 5 boxes is filled and includes information responsive to both
“fill in the blank” Section 5 boxes.

We are sympathetic to the Department’s desire that Petitioners - these and
others more generally - should just fill out the objection forms completely. These
Petitioners obviously understood what information was requested, and the Department
agreed that if they had simply cut and pasted their responses from the reasons box into
the basis box, there would be no procedural issue here.

However, the Department’s position that if imperfectly completed forms
create subject matter jurisdiction before the BOA and the Commission, there will be
increased litigation, chaos, and an end to predictable processes is not supported by the
record. In fact, it is undermined by the BOA having successfully issued a Notice of
Redetermination in the 2021 tax year disputes despite the empty basis boxes. The further
assertion that taxpayers might start to file objections before the BOA in Latin or in
Wingdings has no basis in any fact introduced and is frankly ridiculous. Property owners
file these objections because they want the BOA to change their assessments, and if they
filed an objection in such a way that the BOA could not even read the substance of the
objection, they could not hope to persuade the BOA to their point of view. The
Commission is not interested in wasting time listening to or addressing over the top

arguments with no reasonable likelihood or grounding in the record. We hope that in the
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future the Department will restrain itself from making such frivolous and overreaching
arguments,

The sixth and final element of Wis. Stat. § 70.995(8)(c)1 that must be
considered is the sentence, “Neither the state board of assessors nor the tax appeals
commission may waive the requirement that the objection be in writing.” This statement
suggests that it is the fact of a written objection that is inflexible, not necessarily any
specific aspect or detail of what is written. If the objection is in writing (first element), on
a Form prescribed by the Department (second element), specifying the reasons for the
objection (third element), the estimated correct value of the assessment (fourth element),
and the basis for the estimated value (fifth element), the statement that neither the BOA
nor the Commission may waive the writing requirement implies that other requirements
could be waived or otherwise addressed with a degree of flexibility,

This interpretation is especially logical given that many of the taxpayers
who file objections to their assessments are not attorneys, nor, typically, are the members
of the BOA. The taxpayers and their accountants (who often file these forms) know their
individual properties, their competition, and the market well. The BOA is comprised of
experts on generally accepted appraisal techmiques and the Wisconsin Property
Assessment Manual. The BOA members also know the market well and have the skills
and knowledge to accurately review the assessments of individual properties and to

recommend appropriate adjustments when necessary. All of those individuals, acting in
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good faith?, are looking to the substance of information contained the form, not
necessarily whether or not any specific part of the form includes writing?,

The principles of statutory construction require us to give meaning to all of
the words in the statute; to do otherwise renders the words ignored mere surplusage.
This interpretation is also supported by decades of Commission practice. Although we
have found some forms to be so fatally flawed as to be unable to be considered filings
with the BOA or with the Commission, this is unusual. The Commission typically
recognizes that many appeals are filed by non-lawyers and as such leans toward making
decisions based on substance over form when possible.

The decisions where we have found petitioners’ filings to be fatally flawed
in form primarily occurred when the filing is untimely filed. (Best Embroidery, LLC v.
Wisconsin Department of Revenue, Wis. Tax Rptr. (CCH) § 400-997 (WTAC 2007);
Quad/Graphics Inc. v. Wisconsin Department of Revenue, Wis. Tax Rptr. (CCH) { 400-174
(WTAC 1995); among many others.) We have also found filings to be fatally flawed in

form when the petitioner filed the initial objection in writing, but not using the form

7 This should not be read to conflict with Pierce, infra, The Department should, of course, continue to review
objection forms to ensure that they have been signed by property owners or their duly authorized agents.
8 Given that there are at least some boxes on the form that the Commission expects are often left blank, it
seems particularly important not to confuse the written statutorily required elements with the entirety of
the forms. For example: in Section 2 there are likely some properties where the mailing address and street
address are the same and a taxpayer may not complete both sets of boxes; in Section 3 there are likely some
owners, agents, or officers with no fax number; in Section 4 of PA-131 some property owners may have
only one of the five types of personal property listed; in Section 5 of PA-132 some property owners may
have no appraisal or sales activity in the last five years; and in Section 6, some property owners may leave
the entire section blank in order preserve the right to provide additional information under Wis. Stat. §
70.995(8)(c)(2).
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proscribed by the Department at all. (Du-Well Manufacturing v. Wisconsin Department of
Revenue, Wis, Tax Rptr. (CCH) § 202-021 (WTAC 1982).)

We have dismissed cases for fatal flaws as to form when the petitioner is a
municipality, but the municipality has not properly authorized an appeal at the time that
it is filed, The case of City of West Allis v. Wisconsin Department of Revenue and Allis
Chalmers Corp.,, Wis. Tax Rptr. (CCH) ¥ 202-656 (WTAC 1985) is somewhat analogous to
this one, in that it includes specific statutory instructions that are rarely at issue before
the Commission. Specifically, Wis. Stat. 73.01(5)(a) includes the requirement that, “[i]f a

municipality appeals, its appeal shall set forth that the appeal has been authorized by an

order or resolution of its governing body and the appeal shall be verified by a member of

that governing body as pleadings in courts of record are verified.” (emphasis added). In
other words, the initial appeal must indicate that the municipal governing body has
authorized the appeal by an order or a resolution. In that case, the municipal assessor
filed a number of years of appeals based on the verbal agreement of the Mayor and the
President of the Common Council. The municipality authorized funding for the appeal
and otherwise demonstrated substantive support for the appeal, but did not meet the
statutory requirement of having a lawful order or resolution of the governing body prior
to filing the appeal. However, that statutory requirement is straightforward: either the
municipality’s governing body has issued a resolution or order to object to an assessment
before the objection is filed, or no such resolution or order has been issued before the

objection is filed. It is not an issue of whether or not the objection was fully or correctly
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completed, but whether the statutory requirement authorizing the petition to be filed was
met in advance of the petition being; filed.

One of the other reasons we have found objection forms to be fatally flawed
is similar to City of West Allis: when the filed form is signed by someone who is neither
the taxpayer nor the authorized agent of the taxpayer. As a municipality must properly
authorize the objection before filing it, only the owner of a property, or the owner’s
authorized agent, can file an objection to the assessment of the property. (Pierce Milwattkee
LLC v. Wisconsin Department of Revenue, Wis. Tax Rptr. (CCH) 9 401-271 (WTAC 2009).)

Finally, we have held that these forms are fatally flawed when a taxpayer
fails to include on the form their opinion of value for the property as required by Wis,
Stat. § 70.995(8)(c)1. (Food Service Products Co. dfb/a Moore’s Food Products v Wisconsin
Department of Revenue, Wis, Tax Rptr. (CCH) § 400-117 (WTAC 1995); General Electric and
GE Healthcare v Wisconsin Department of Revenue, Wis. Tax Rptr, (CCH) § 401-172 (WTAC
2009).) In both of those cases, petitioners failed to provide the BOA with their opinion of
value of the property at issue when filing their objections on the appropriate form.

The objection forms at issue here, PA-131 and PA-132, requested
information well beyond what is required by Wis. Stat. § 70.995(8)(c)1. Within individual
sections of the form, the Department requests both statutorily mandated information and
additional information. Certain portions of the objection forms seem likely to be left blank
by a large number of objectors, for example the box in which a taxpayer is invited to
waive the right to provide additional information, or the request for a fax number for the

owner or authorized agent.
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While there may be distinctions between the reason a taxpayer might in
good faith object to an assessment and the taxpayer’s basis for having a different opinion
of value, the concepts are closely related and, depending on the specific situation, might
be the same. The fact that the Department designed these forms to include both within a
single section of the form implicitly recognizes the close relationship between the
concepts.

As noted above, Wis. Stat. § 70.995(8)(c)1 specifically requires that objectors
include, on their written objections, their opinion of the correct assessment. According to
the Wisconsin Property Assessment Manual, “In simplest terms, an assessment is an
opinion of value.” (WPAM 2020, Ch. 9, p. 9-6.) The Department uses the term “opinion
of value” as a synonym for the statutory term “opinion of the correct assessment.”
Although the Department’s substitution of “opinion of value” for “opinion of the correct
assessment” seems reasonable to the Commission, there is something unjust in the idea
that the Department may substitute synonymous language in a form it publishes, while
simultaneously arguing that petitioners may not rely on using synonymous language
when completing the same form.

This matter is materially different from the cases discussed above. Here the
Department contends that a form was incomplete and therefore by definition was
missing statutorily required information. The Department even conceded that cutting
and pasting information from one part of the form into the empty basis box would have
cured the fatal flaw. In other words, the forms wete not necessarily missing statutorily

required substantive information; instead, the Department refused to recognize the
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statutorily required substantive information when it was written two inches to the left of
where the Department stated it should be written. In the most closely analogous cases
above, statutorily required substantive information was actually missing from the form
(Food Service Producls; General Electric, supra). In the other cases, the forms may have been
complete but were not signed by a person authorized to act for the appellant (Pierce) or
were filed without the correct legal authorization of the appellant (West Allis). No such
failures are present on the forms filed by the petitioners in these matters.
CONCLUSIONS OF LAW

1. Taxpayers objecting to a Manufacturing Real Estate Assessment or
Manufacturing Personal Property Assessment are required to use forms PA-132 or PA-
131 to file such an objection and must provide, on the form, answers to all substantive
requirements under Wis, Stat, § 70.995(8)(c)1., but are not required by law to fill in every

box on the form,
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IT IS ORDERED

1. The Department’s Motion for Summary Judgment is denied.

Dated at Madison, Wisconsin, this 22nd day of October, 2025,

WISCONSIN TAX APPEALS COMMISSION

ol firl

t N
Elizabetl\&essler, Cl,mir

Jessica Roulette, Commissioner

Kenneth P, Adléi‘; Commissioner
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